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Sir  Richard  Webster.  —  .Mr  I'residciil,  if  I  wi-n;  In  oix-y  llio  difliilos 
of  my  own  iiicliniilinii,  I  should  hIuIo  ut  oiiw!  Criinkly  lo  llio  ('.oiirt  llmt  it 
WHS  iiol  ill  my  |i()W(!i' to  assist  IIkmii  1)\  IVosIi  or  ii(idilioiiiil  oijsorviilions  in 
iolluwiiij;,  or  iilluin|iliiij;  lo  lollow,  |ln>  ar-iiiiicnl  lliiil  Ims  Ijocii  iiddresscMJ 
to  you  hy  my  IciiriK.'d  IViciid,  llio  Allorncv  Cciiond.  I  say  it  witliout 
the  sh'glitest  shadow  of  reservation;  I  am  not  aware  of  a  sinjjle  point 
Ihal  lias  not  heeii  touched,  or  of  a  single  ftroiind  that  lias  nol  boon 
iirjied,  or  of  any  substantial  |irinci|ile  u()on  which  tlii!  Iiiitcd  States* 
Case  is  based,  which  my  learned  friend  has  nol  attempted  to  attack  and 
grapple  with. 

And  yet,  .Mr  !»ivsideiil,  in  all  |)robabilily.  I  should  not  be  allogctlicr 
I'uiriUin;,'  my  duty  if  I  were  to  remain  absolutely  silent  in  cduneelion  with 
liiis  discnssioii  before  this  Tribunal,  ilaviuj;  been  chiefly  responsible 
for  the  framiii};((f  the  orij;iiial  Case,  (here  are  certain  points  upon  which, 
in  all  probability,  those  who  inslriicl  me  would  think  it  ilnht  that  I 
should  endeavour,  even  at  the  risk  of  some  repetition,  lo  put  forward 
i)eforo  the  Tribunal  a  summary  of  the  argunienl  which  my  honourable 
and  learned  friend,  the  Attorney  (lencral,  has  so  admirably  presented 
to  you. 

I  propose  to  rely  lar},'ely.  nay.  almost  entirely,  on  the  intimate  know- 
led^v  that  lliis  Tribunal  must  have  of  the  documents  and  the  correspon- 
dence which  are  in  the  voluminous  papers  that  are  before  the  Court. 
I  |iropose  with  very  few  exceptions,  indeed,  lo  rely  upon  the  memory 
of  the  Coiiii  of  documents  which  have  now  for  many  days  been  under 
their  eye  and  the  contents  of  which  have  been  discussed  before  llieiii.  I 
will  only  sa\  I  o(ii;lil  to  have  —  I  will  not  say  that  I  liav(!  —  at  llie  pre- 
sent lime,  a  piclly  inlimale  knowled-eof  these  do(;iinieuls  myself;  but  if 
either  of  m\  learned  friends  on  the  other  side  who  are  good  enough  to 
listen  to  me.  Ihink  thai  in  making  any  stalomenl  with  regard  to  the  con- 
tention I  am  urging.  I  am  nol  wellfouiided  either  in  fact  or  in  regard  lo 
the  contents  of  any  particular  document,  I  hope  they  will  be  kiiul  enough 
lo  indicate  il  lo  me. 

Mr  I»resideiil.  I  am  nol  unmindful  of  the  extreme  altention  and  the 
unvarying  courtesy  that  has  been  displaxcd  by  every  Member  of  Ibis 
Tribunal  to  those  who  preceded  me,  and  I  know  full  well  that  that  will  be 
extended  to  me. 

Will  you  forgive  me.  Mr  President,  as  I  wish  to  waste  no  time  at  all. 
if  I  goal  once  to  the  questions  in  issue  with  but  one  preliminary  obser- 
vation —  an  observation  I  address  nol  so  much  lo  you.  Sir,  as  to  those  of 
the  Tribunal  who  have  practised  in  years  gone  by  in  the  profession  in 
which  I  liav(!  laboured  now  for  a  good  many  years.  Those  who  have  been 
advocates  will,  |  am  sure,  appreciate  that  the  work  I  have  been  doing 
during  the  last  six  weesk  has  not  been  perhaps  that  best  lilted  to  enable 
one  lo  present  what  I  may  call  a  liiiished  address  to  llie  Tribunal.  I  have 
been  doing,  I  hope,  nol  allogelher  willioul  some  success,  work  which  i 
have  not  been  permitted  lo  do  for  seven  years,  namely,  that  of  a  junior 

I  ;i-> 


I'liiinscI;  lull  n(ilNNilli>l;niiliii^  llial  I  liii\r  hv  IIh'  luridnil  nl' my  |ii)sj|i(iii 
I'lir  Mil'  lii>l  «('\i'ii  si'iii's  Mill  liri'ii  calli'ii  u|iiin  In  i'liiril  llm-r  iliilirs,  I  liii\(; 
ciiileiivoiircd  III  I'lillil  lliL'iii  al  niiv  lalo  lo  llic  Iti^sl  ol'  my  iiltililv.  Itiil 
I  (IcsiiT  llii"  Ti'ildinal  In  miilcrsliiiKl  —  I  kirnvN  Ilic  iasN\frs  will  —  Ilial 
llial  kind  (if  woi'k  is  mil  Ilic  bcsl  |)ii'|iaiiiliiiii  I'm'  an  adilii's^  siuli  a>  mit! 
wdidd  wish  lo  dclixur.  Ila\iii^  madr  llii'sc  siiv  liiiid'  iiilfodiirliiry  ()i)ser- 
valiiiiis,  I  will  ask  vim  now  lo  |it>i'inil  mi'  In  ^u  al  (im'c  In  llir  jiai'lii'idai' 
|iiiiiils  ii|iiiii  which  I  havi!  lo  addi'i'^s  yon  :  and  wilhotit,  so  I'ur  us  I  uiuy 
avoid  il,  iiiiv  rii'riimloi'iilioii  wlialrvi'i'. 

I  |)iii|)oso  this  Hrieriiooii  lo  addi'fss  mvscH'  lo  the  lirsl  roiiiqiieslions  ol" 
Ai'lirli'  VI.  I  ho|ic  lh;|  I  can  in  Ihc  spaci;  (d'  lo-da\s'  sillin;;  hrin;;  hcforn 
lh(!  nolicc  III'  llic  Tr  oniial  all  llial  il  is  iiccessaiv  I'm'  me  lo  iirjic  willi 
rej;ard  to  Ihcin.  Il  is  scarcely  necessary,  Mr  Prcsideiil,  llial  I  should  add, 
llial,  as  m\  learned  IVieiid  llie  Alloiiicy  (ieneial  has  done.  I  |decliiu'  lo 
iii'j;iie  llie  i|iicslion  of  l(ej;iilalions  al  all  as  a  pari  or  a  hraiich  of  lliis 
siiltjeil.  In  my  o|iiiiion.  il  would  he  coiilraiN  lo  llie  selieim^  ol'  IheTrcaly ; 
il  would  he  coiiliary  lo  Iho  eom|)acl  made  helween  Hie  parlies  hulorc  llicy 
w(M-c  in  C.oiirl ;  and  allhon^h  in  the  exercise  of  llial  discrelion  and  ol'  llial 
courlosy  which  is  i'ecoj;iiised  amoiif;  niuinhers  ol'  our  profession,  on  Ihi^ 
wish  hein^  e\pi'essed  hy  my  learned  Iriends  on  the  other  side  that  Ihey 
should  he  pei'iiiilled  lo  mix  ii|i  their  ar;;iiim'iils  in  one  and  deliver  lliem 
al  the  sanu.'  lime,  we  did  not  think  il  lU'cessary  furllier  lo  sland  on  our 
strict  rights  under  lliis  Trealv.  we  lliink  llial  W(;  should  not  have  heen 
doinj;  our  duty  if  we  wuio,  in  any  thing  we  say  on  the  live  (luestions  men- 
tioned in  the  (illi  Arlicio,  lo  trespass  or  Ireiich  upon  Hie  suhjoci  matter 
of  liegulalions. 

Now,  .Mr  President,  Senator  .Morgan  will  forgive  me  if  I  refer  lo  an 
obscrvalioi)  llial  has  fallen  from  him  more  lliaii  once,  and  which  was  allud- 
ed to  by  the  .Mtorney  (ieneral  lliis  niorning,  expressing  a  little  doubt  as 
lowhelher  the  live  poinis  menlioned  in  .\rlicle  Nl  an;  really  exhanslive 
of  the  ipieslioiis  of  right  sii'  milled  lo  this  Trihiiiial. 

I  make  an  admission  at  .ice,  perhaps  going  a  lillle  way  beyond  wh,  t 
the  .Ulorney  (ieneral  has  said,  namely,  llial  if  Hie  I  iiiled  Slales  had 
desired  lo  raise  any  addilional  ipieslion  of  right  beyond  lliose  live  ipies- 
lions,  uiul  had  put  llieui  ei4her  in  Iheir  t'.ase,  their  C.ounler  Case,  or  Hieir 
ArgunienI,  we  should  liav(>  been  hound  lo  meet  lliem.  I  shall  not  sug- 
gest thai,  under  the  [mints  to  which  I  will  call  alleiilion  direclly ,  il  was  iiol 
open  to  the  I'niled  Stales  lo  have  raised  before  Ibis  Trihiinal  any  siihslan- 
tial  (lueslion  of  right  u|)on  which  Ihey  desired  lo  invite  Hie  decision  of  the 
Tribunal:  but  Hie  point  which  1  desire  lo  bring  out  prominenUy  in  relief, 
before  I  call  ullenlion  lo  Hie  learned  Senalor's  remark,  is  lliis,  thai  at  no 
stage  of  Ibis  case,  in  Hie, Case,  Hie  Counler  Case,  or  Hie  Argnmeul,  have 
llio  United  Slales  justilied  or  attempted  to  justify  their  action  except  upon 
somelhing  which  is  fairly  covered  by  and  within  the  ambit  of  those  live 
(juestions. 

Therefore  if  any  point  is  to  be  started,  if  it  is  lo  be  suggested  that  Hie 


—  I'-'n:;  — 

Unili'd  Slnd's  lia\i'  ulhcr  rijiliU  iiiidrr  tiiiil  1)\  virliic  of  which  llicy  can 
iniiinhiiii  Ihcir  |i(i»iliMii,  or  can  jiislil;,  Ihcir  sci/nrcs.  il  wimld  lie  slard  d 

idler  II mI  ai';;inni'iil  on  holh  sides,  cxccpl  Ihi'  reply,  had  liccii  coin- 

plclcd.  I  hiivc  nol  Ihc  sli-hh'sl  reason  lo  helieve  Ihiil  anvlhin;;  of  the 
kind  will  he  done.  Ihelieve  llml  peiTed  candonrand  fairness  lia\e  lieeii 
shown  hy  ni\  learned  oppoin'iils,  -  il' lliey  pennil  me  lo  call  Ihcin  my 
learni'd  jriend^  I  shall  desire  jo  doso —  in  lonneclion  willi  lliis  mailer;  but 

Icaiinol  help  sajinnlhal  il'ilwerell -hlllial  llierc  was  some  other  jus- 

tilicalioii  of  the  iiction  of  the  I'niled  Stales  Ihan  that  winch  is  indicatcMJ 
in  general  in  Arlicle  Vl,c\panded  in  particular  in  the  C.ise  C.nnntcr  Case 

iind  \r- nl.one  wonid  have  e\pecled  In  lind  sinne  traccot'  it;  ami  willi 

sMcli  iiidiis|r\  as  I  Iia\e  heen  ahie  hi  heslow  np(m  lliis  case  I  am  not  aware 
there  is  any  j;ronnd  of  jnslili(  alioii  pnt  forwanl  which  has  not  luion  loii- 
ch(>d  upon  eilhi'r:  l)y  my  learned  friends  Mr  Carter  or  Mr  CoudiM't, or  indi- 
caled  in  writin;;  liy  my  learned  friend  Mr  I'hclps,  to  all  of  whiidi  as  I  liave 
alread)  -aid  rii\  learm'd  fri.nd  the  \ltorne\  (ieneral  has  addressed  his 
arj;Mmenl. 

.Now  Hie  learned  Senalor  has  more  than  onc(>  directed  altenlion  lo  tlie 
diflerence  liclween  llie  words  "(piesli(jn"  and  '•  point "  ;  and  I  will  ask 
lea\e  to  read  ome  more  the  opeiunj;  word:,  of  .\rticle  I,  ji  i  I  am  not  snre 
thatliealwa\<  had  them  in  Ins  mind,  when  he  was  making  Ihe  ohserva- 
lions  so  conrleonsK  ju  us.  Tliev  are  practically  for  this  purpose  the 
same  as  the  picamhle,  hut  in  order  to  omit  notliii  ,::  i  InnI  belter  read  (lie 
preamble  tirst  : 

Hor  Maji'sly  (lie  iliiccn  nf  ihi'  I'MiIrd  Kiniidnui  cif  focal  R';i;iin  anil  Inhind  and 
llic  Unilcil  Stales  <il  Anicrii-n,  Ih'Iiil;-  ilcsiiuM^  lo  |iin\idc  Inr  an  arnicalilc  solllcniciil 

nf  111!'  (|acsli(ias  wliicli  liavc  ;iii-;eii  liclwicn  llieir  rcsi live  (liivcniinciils  ciaiccrn- 

iiijc  Hie  juiisdicliiinal  iij;lils  of  the  CiiiiiMl  Sl.ilcs  ia  the  waleis  nf  Itclirin,i,''s  Sci, 
and  coa.'cniiny  also  liic  |ircscrvalioii  ,.1'  llic  lui-scal  in  or  lialiilnally  rcsorlin;;- In 
Ihc  siiid  sea,  and  llie  rifrlils  of  (he  cllizcns  and  siilijocts  iircillicr  I'laintry  us  regards 
tliu  laKiiif;  ol  riu->LMl  in  or  lialiilnally  n'S(nlin;j;  In  Ilic  -laid  walcrs,  iiave  resolved 
In  sniimit  to  arhilralinii  the  (|in'sli(ins  involved. 

I  do  not  think  it  can  be  denied  that  whiit  is  there  meant  to  l)e 
referred  are  the  (pieslions  which  liave  arisen  between  the  Covernmenis 
respeeliiii;-  the  jin'isdictional  rii;lils  coiicernint;'  IIk;  preservation  of 
tb(!  fur-seal  and  the  rii;lils  i>\'  the  citizens,  and  if  I  turn  to  .Vrticle  I  llie 
words,  thonjili  not  adually  nrliuliiii,  are  for  all  snbslanlial  pnr|)oses 
identical. 

Tlinqiiestiniis  wliicIi  liavc  arisen  licl\ve(>n  llio  (loveninienl  nf  IIlm'  nrilannic  Ma- 
,jesly  anrl  llie  Cinvcrnincnl  nl' tlir  L'niled  Stales  ronceniinf;  llio  jnrisdiclidnal  rights 
ottlio  United  Slales  in  Mil'  waters  of  lii'lirin^j's  Sea,  and  rniiccrniiii;  also  the  presor- 
vulioa  of  llic  fur  seal  in  nr  lialiitnally  resni  lini;-  to  the  said  sim  and  llie  ri-lils  nlthe  citi- 
zens and  snlijccts  nreilhcrcnnnlry  as  rc.^ai-ds  llio  laUin.unf  liir-scal  in  nr  lialjitnally 
rcsorliiii,'  to  tlie  said  waters  shall  he  snhiiiitted  to  a  Trihunal  ol  Arhitialion. 


The  whole  scheme,  the  whole  statcmcnl,llie\vliolo  sentence,  is  governed 
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by  the  opening  words  "  llie  Qneslions  wliicli  liave  arisen  ".  I  am  sure  llic 
learned  Senator  will  not  think  that  I  desire  in  anyway  to  narrow  the  rights 
of  tiie  United  States.  I  admit  freely  tiial  Ihey  arc  entitled  to  raise  in  this 
Arbitration  any  justification  of  tlieir  action  wliich  appears  eitiier  in  their 
Case,  CounLr  Case,  or  Argument,  and  fairly  within  the  meaning  of  lan- 
guage there  used. 

Senator  Morgan.  —  Sir  Hichard,  will  you  pardon  me  for  saying  that 
my  purpose  was  to  arrive  at  wliat  tlio  duties  of  the  Arbitrators  are  with  res- 
pect lo  the  rights  of  either  party,  not  the  rights  liiemselves. 

Sir  Richard  Webster.  —  I  quite  follow;  and  it  was  for  tliat  reason  I 
wished  lo  call  your  attention  to  this.  1  submit  tliat  the  duty  of  this 
Tribunal  is  to  determine  the  questions  as  to  jurisdiction,  lo  determine 
the  questions  as  to  preservation,  and  to  determine  tlie  questions  as  to 
right — 

Senator  Moigan.  —  That  are  submitted. 

Sir  Richard  Webster.  —  That  are  submitted;  and  I  ask  liial  the  Tri- 
bunal in  considering  llie  matter  will,  at  any  rale,  I  am  sure  in  fairness  lo 
those  before  them,  if  any  other  idea  passes  tlirough  their  minds,  indicate 
it  lo  us,  because  wlien  I  come  later  on  lo  examine  the  contentions  of  my 
learned  friends,  Mr  Carter,  Mr  Coudert  and  Mr  Phelps,  you  will  find 
that  they  are  all  within  the  ambit  of  the  five  points  which  arc  referred  lo 
in  Article  VI. 

Now,  a  few  words  only  with  regard  to  the  origin  of  the  points  in  Ar- 
ticle Vl.  I  am  not  going  through  ihe  history  again,  because,  some  days 
ago.  Ihe  .Attorney  (ieneral  read  the  letters  lo  you.  Tlie\  \\ere  framed  ori- 
ginally, almost  in  the  shape  in  which  Ihey  nowstand.  by  the  United  States. 
The  tiflh  question  was  the  one  thai  was  altered,  because  in  the  form 
origiiuilly  proposed ,  it  appeared  lo  Lord  Salisbury  to  assume  too  much  right, 
to  give  loo  large  a  concession  to  Ihe  liiited  Stales  as  regards  their  rights  ; 
and,  therefore,  the  tilth  question  in  the  sha|)e  in  which  it  now  appears 
was  framed  ahout  the  middle  of  IHUI,  tlie  earlier  form  of  it  having 
been  proposed  by  .Mr  IJIaine  at  Ihe  beginning  oflHitI  :  it  was  framed  in 
thai  shape,  so  that  while  it  should  nol  limit  in  any  way  Ihe  rights  which 
the  United  Slates  miglil  claim,  yet  still  il'  should  nol,  on  the  face  of  il  eon- 
cede  to  the  United  States anj,  position  wliicii  (ireat  Britain  was  nol  prepar- 
ed lo  give  them. 

These  observations,  Mr  {'resident,  when  the  Tribunal  comes  to  frame 
its  decision,  will,  I  submit,  be  found  not  to  be  wilhout  llieir  signilicance  ; 
because  my  learned  friend,  .Mr  I'lielps,  going,  I  am  sure,  as  far  as  he 
could  go  and  wishing  to  go  as  far  as  possible,  indicaled  to  you  many 
days  ago  thai,  although  Iii<  hud  no  autlioi'ily,  lo  speak  for  Ihe  |iresent 
tiovernmenl  of  Hk'  I  iiileil  Stales  as  an  Ivxeculive  Ol'licer,  and  though 
his  position  here  was  lluit  of  Uounsel  rnei'ely  I'oi'  llie  parlies  who 
instructed  him,  said  he  had  no  moral  doubl  in  his  own  mind  Hint  llie  liiiil- 
iiig  of  this  Ti'ihunal,  wilh  regard  lo  the  five  Qneslions  siibiniUed  in 
.Vrlide  VI,  would  be  respected  by  the  llovernmeal  of  the  United  Slates  and 
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be  upheld  in  so  far  us  it  was  necessary  to  consider  tlie  questions  which 
mip;ht  ultimately  arise  under  Article  VIII. 

1  tiiink  I  iini  correctly  roprcsonlin^;  my  learned  friend  the  Attorney  Ge- 
neral when  he  said  that  of  course  with  regard  to  any  claim  which  Great 
Hritain  might  make  under  Article  V,  the  Government  would  feel  hound 
to  admit  against  Great  llrilain,  if  necessary,  any  (inding  of  this  Tribunal 
which  arises  in  answer  to  the  five  points  mentioned  in  Article  VI.  Hut 
what  is  the  significance  of  this?  Surely  it  is  this,  that  if  liie  United  States 
had  any  right  or  any  claim  of  rigiit  under  which  they  could  justify,  or 
under  which  Ihey  were  entitled  to  justify,  their  action,  they  must  do  it  in 
their  Case,  Counter  Case  and  Argument.  Tliey  cannot  ask  from  this  Tri- 
bunal any  (inding,  or  the  insertion  of  any  words  to  indicate  that  behind 
the  juslificalion  put  forward  in  the  five  points  mentioned  in  Article  VI, 
there  is  some  oJ,her  justification  not  lo  be  gathered  from  the  written  pa- 
pers, not  to  be  gathered  from  the  oral  argument,  but  to  be  iicld  in  reserve 
and  to  be  used  if  necessary.  I  therefore  ask  the  Senator,  in  common 
with  every  other  member  of  this  Tribunal,  who  I  know  will  give  what 
weight  they  lliiidv  any  observation  of  mine  is  entitled  to —  I  will  ask  tiie 
Senator  to  let  me  assunn;  — •  I  say  no  more  tiian  that,  for  the  purpose  of 
my  argument,  that  the  justification  for  the  acts  of  tlie  United  Slates  is  to 
be  found  in  the  \\\c  points  enumerated  in  Article  VI,  and  provided  we  are 
able  toshosv  lo  the  salisfaction  of  tiiis  Tribunal  that  no  one  of  those  five 
points  construed  in  ils  largest  sense,  giving  lo  the  language  embraced  in 
Ihe  points  tlie  full  meaning  such  as  is  sought  to  be  given  to  that  language 
in  tlic  written  and  oral  argument  of  my  learned  friends,  —  if  we  show 
that  the  claims  which  liave  been  made  to  justify  the  action  of  the  United 
States  fail  eillier  on  the  groinid  of  law,  or  because  there  are  not  facts  lo 
support  the  particular  qneslion  or  particular  point  urged  on  behalf  of  the 
United  Stales,  we  are  enlithMJ  to  have  tliat  staled,  as  was  indicated  to  you 
lliis  morning,  and  entitled  to  liave  that  found  by  IIk;  very  terms  of  this 
Treaty;  for  you  arc  directed  lo  place  in  your  award  a  distinct  decision  on 
each  of  the  live  points,  and  you  are  further  told  by  tlie  language  of 
Article  VIII  that  you  are  to  find  upon  any  question  of  fact  involved  in  Ihe 
claim,  tiiougli,  of  course,  you  iwo  not  to  award  judgment  for  a  specific 
amount,  nor  are  you  to  direct  tlie  United  Slates  Government,  or  the  Bri- 
tish Government,  as  the  case  may  be,  to  make  any  particular  payment. 

Now,  wiiat,  is  tlie  meaning  of  these  five  Questions?  I  need  only  in 
two  sentences  repeat  wlial  my  learned  friend,  the  .\ttorney  (ieiieral,  put 
before  you  many  days  ago.  We  understand  tlie  first  four  Questions  lo 
be  pointing  to  Ihe  original  tith;  of  Hnssia  and  the  derivative  title  of  the 
United  Stales  as  the  successors  of  lUissia. 

Perhaps  llier.  is  one  view  of  the  fillh  Question  which  I  do  not  think 
my  learned  friend,  the  .Mtorney  General,  meant  to  exclude,  but  in  respect 
of  which  I  sliotild  be  jierliaps  prepared  to  go  a  little  fiirther  than  bis 
enunciation,  as  it  appeared  to  me  at  any  rate,  to  go. 

The  learned  Attorney  General  was  asked  by  you  iMr  I'residenl  whether, 
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if  we  ronslriiod  Ihe  fiflli  qiioslioii  in  tlio  way  in  whirl)  lio  was  invilinK  you 
lo  construe  it,  it  would  not  aniounl  to  a  repetition  of  the  first  four  Qucs- 
lions.  Now,  it  seems  to  nu;  lo  he  quite  clear,  and  only  fair  to  the 
United  Slates  lo  say  and  I  do  not  understand  that  ni\  learned  friend,  the 
Attorney  General,  to  say  anything  the  contrary  of  this,  that  there  is  a  view 
of  the  tith  Question  upon  which  the  United  Slates  are  (Militled  to  rely 
which  is  ditl'ereid  allo<;('ther  from  the  tirst  fourOuestions.  The  first  four 
Questions  are  conversant  with  I'ij^hls  asserted  and  exercised  1)\  Itnssia, 
with  recognition  hy  (Ircal  Britain  of  those  rights,  with  the  (|uestioii  of 
whe..ier  there  was  not,  in  the  Treaty  of  18:2.'),  a  particular  hargain  between 
Hiissia  and  tireat  Britain  about  those  rights,  and  whether  or  nol  the  Unit- 
ed Stales  did  not  get  unimpaired  everything  thai  Bussia  had.  But  there 
is  this  view  of  the  .^illi  Question  lo  which  I  am  later  on  going  respectfully 
lo  iiddress  the  allenlion  of  the  Tribunal.  \l  may  be  thai  Bussia  never 
asserted  or  exercised  her  rights,  and  yet  had  Iheni  all  the  time.  That 
question  was  undoubtedly  intended  lo  be  submitted  to  this  Tribunal  by 
the  tifth  Question.  It  may  he  thai  Ihe  occasion  for  the  assertion  had  not 
come,  —  that  the  occasion  for  the  exercise  had  not  come.  The  tifth 
Question  was  meant,  in  my  submission,  to  ask  Ihe  Tribunal  whether 
or  nol  the  United  Slates  docs,  in  fact,  possess  either  by  virtue  of  the 
United  Slates'  own  [losition  as  a  .Nation,  by  virtu(>  of  Ihe  possession  of 
the  Islands,  and,  indirectly  if  you  like,  by  virtue  of  her  being  Ihe  succes- 
sor of  Bussia  as  well  —  does  or  does  nol  Ihe  United  Slates  possess  any 
exclusive  right  of  protection  or  properly  in  Hie  fur-seals  referred  to  in 
that  Question? 

There  is  one  view  —  I  only  giv(>  it  as  an  instance  in  which  that  (pies- 
tion  might  become  most  material.  Von  arc;  W(dl  aware  thai  there  has 
been  a  discussion,  many  years  ago  —  rather  a  burning  discussion  —  as 
lo  whether  or  nol  the  nation  owning  a  particula;-  tei'rilory  had  the  (Exclu- 
sive right  of  fishing  in  the  ordinary  territorial  waters,  .\lone  timelher(' 
was  some  question  about  il.  it  is  ([uite  immaterial  for  my  purpose  to 
consider  what  are  Ihe  rights  or  wrongs  of  that  mailer.  It  does  nol  ulli- 
malely  become  material  lo  this  question.  But  assuming  that  Ihe  Ignited 
States  could  have  supporleii  their  cont(>nlion  originally  put  forward  that 
either  the  whole  of  Behring  Sea,  or  bells  of  1(1(1  miles  fnun  Ihe  coasts  id' 
Behring  Sea,  were  h)  be  regarded  as  being  in  the  posilion  of  territorial 
waters,  il  then  would  have  f(dlowed  that  Hies  might  have  exclusive  rights 
in  the  fishery  of  seals  in  those  waters,  as  distinguished  from  Ihe  fishery 
of  seals  in  tin'  high  seas.  Without  in  any  wa\  going  back  upon  that 
part  of  Ihe  case  which  to  nie.  at  any  rale  to-da\ .  has  no  more  than  historic 
interest,  nameh  as  'o  what  Ihe  particular  inntenlion  was  that  was  put 
forward  tVom  time  to  time  h\  llii>  I'niled  Stale-;,  on  looking  at  Ihe  (|ues- 
tion  broadly  as  to  wbal  rights  Ihe  United  Stales  iiad  at  Ihe  time  of  |Ih^ 
signing  of  Ihe  Treaty  —  if  the  United  States  could  have  made  out  that 
either  by  the  aiupiiesceiu'e  of  (ireat  Britain,  dv  from  Ihe  general  posilion 
of  the  sea  and  the  Isiainls  or  upon  an\    other  ground   kmiwn  to  inler- 
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iKilional  law,  they  were  csnlilled  lo  Ihe  exclusive  use  of  a  strip  of  the  sea 
outside  llie  lliree-milc  limit,  tliea  the  questions  of  exclusive  right  of 
prolcctioii  aixl  property  would  have  arisen  just  in  the  same  way  as  they 
have  from  lime  lo  time  arisen  with  regard  lo  l)a\s,  with  regard  to  enclosed 
waters  and  wilii  regard  lo  the  strip  next  to  the  coast,  he  it  three  miles  or 
more,  as  from  lime  to  time  .Nations  have  varied  in  the  width  to  which 
they  would  claim  exclusive  jurisdiction.  1  therefore,  poiid  out  for  the 
purpose  of  my  argumcul  Ihat  when  I  deal  with  the  rights  of  the  United 
Slates  as  distinguished  from  the  rights  asserted  and  exercised  hy  llussia,  I 
shall  pro|)os('  lo  give  the  largest  meaning  lo  the  live  questions,  in  order 
thai  if  the  rnilod  States  have  any  exclusive  right  cither  of  protection  or 
property  in  those  fur-seals,  Ihey  may  have  the  benelit  of  raising  that 
question  before  this  Tribunal  and  of  having  an  adjudication  upon  it. 

i\ow  1  will  take  you  for  a  very  few  moments  back  to  the  early  history 
of  this  mailer,  and  it  is  essential,  at  any  rate  in  order  to  make  my  poinl 
clear,  that  I  should  ask  you  lo  go  with  nie  a  little  back  in  order  of  time. 
My  learned  friend  Mr  Carlcr,  in  his  most  interesting  argument  before 
yon.  told  you  more  Ihan  once  Ihat  for  the  purpose  of  the  negotiations 
which  were  going  on  from  1821  lo  182,),  or  rather,  in  order  to  be  more 
accurate,  from  1821  to  1821  between  Itussia  and  Ihe  ('uiled  Stales,  and 
from  1821  lo  1823  between  Great  Britain  and  Ihe  United  States,  the 
Norlh-West  Coast  was  lo  be  regarded  as  Ihe  strip  of  land  shown  on 
the  map  in  pink  colour  antl  accurately  rc|)resenled  in  language  by 
my  learned  friend  the  Attorney  General  as  the  I'mire.  Mr  Carter,  I  think, 
without  proving  the  statements,  told  you  that  whatever  may  have 
been  Ihe  claims  of  llussia  originally  under  the  Ukase,  whatever  may  have 
been  the  assertions  in  17811,  or  1821,  Ihat  for  the  purpose  of  the  bargain 
between  Ihe  pai'lies  the  uorlb-west  coast  meant  thai  and  nothing  more 
Ihun  Ihal. 

Mr  Carter.  —  Not  quite  that.     I  did  not  conline  it  lo  the  imvre. 

Sir  Richard  Webster.  —  If  my  learned  friend  will  pardon  me,  1  lliink 
if  he  looks  at  lalihnle  (10",  which  was  Ihe  point  he  look,  this  is  how  1  un- 
derstood it,  but  1  am  sun>  1  lake  Ihe  correction  —  he  said  the  i\orlh-\Vest 
Coast  went  from  (iO"  lo  .■)i"-iO. 

Mr  Carter.  — No,  further  down. 

Sir  Richard  Webster.  —  I  see  my  learned  friend's  point  now. 

Mr  Carter.  —  Tlie  southern  boundary  is  inliidle. 

Sir  Richard  Webster.  —  That  points  my  observaliiui,  and,  if  possible, 
makes  my  point  stronger  when  I  come  lo  develop  it,  Ihal  Ihe  .\orlli-\\'esl 
Coast  exiended  norlhward  of  dO",  and  the  southern  boundary  may  have 
been  at  .■).■)"  or  elsewhere.  I  am  (ibliged  to  m\  learned  friend  for  the 
inlerruplion.  I  did  nol  mean  lo  misrepreseni  him;  but  my  mind 
was  (Hincenlraled  on  what  was  lln-  norlhern  lerminalion  of  the  North- 
West  Coast.  I  shall  point  oul  preseidh,  and  I  ho|)e  Ibis  will  nol  be  lost 
sight  of  in  my  argument  by  the  Tribunal,  Ihal  as  between  Ihe  United 
Slates  and  llussia  tlieie  never  was  any  dispute  about  the  northern  boun- 
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dary  of  Kussia  at  all ;  furtlior,  Ihal  as  between  Great  Britain  and  Russia 
there  neverwas any  dispute  at  all  about  the  northern  boundary  of  Russia; 
the  sole  question  was  at  what  point  Die  lisicre  should  break  away,  so 
to  speak,  and  give  Russia  llie  wliolo  of  Ihc  continent  to  the  North- 
West.  When  1  presently  show  its  api)lication  you  will  find  this  is  of 
extreme  importance,  and,  I  may  wenture  to  repeal  myself,  between  the 
United  States  and  Russia  there  was  a  discussion  wliellier  the  boundary 
should  be  51".  I  only  puttiiis  figure  hypothetically.  It  makes  nodilTer- 
ence  whether  it  is  at  31°. 50,  or  54". 40,  or  at  one  time,  as  the  United 
Stales  said,  as  high  as  57°  or  58°.  It  makes  no  difference  to  my  purpose. 
From  beginning  to  end  of  tlie  wiiole  controversy  during  the  years 
1821  to  1825,  no  question  ever  arose  between  the  United  States  and 
Russia  as  to  whether  the  northern  boundary  should  be  up  at  00"  or  at 
Retiring  Straits,  or  at  Nushagak,  or  at  any  oilier  point,  in  fact  tiic 
discussion  which  has  attempted  to  be  imported  into  liiis  controversy  by 
my  learned  friend  Mr  Carter,  who  has  gone,  if  he  will  forgive  me  saying, 
the  extraordinary  length  of  saying  that  the  United  Slates  and  Russia 
agreed  that  the  Norlii-Wesl  Coast,  for  liie  purpose  of  the  Treaty,  meant 
tliat  lillle  bit,  llie  Ihirre  —  that  after  the  southern  poini  was  fixed  when 
in  the  Treaty  of  1824  they  talk  of  the  A'orlh-West  Coast,  tliey  meant 
the  Uskh'c  —  he  has  gone  tiie  length  of  saying  that  altliougli  Great 
Britain  had  no  knowledge  of  it,  yet  Great  Britain  inherited  as  a  sort 
of  iieir-looni,  a  dainnosa  Iwrcditax,  if  I  may  use  the  expression,  a  cons- 
truction of  the  clause  which  upon  its  face  (lie  words  will  not  bear, 
from  the  United  Stales,  because  llie  language  of  a  particular  article  was 
originally  taken  from  llie  American  Treaty. 

I  cannot  help  reminding  you,  Sir,  Ihal  when  pressed  by  a  question 
from  llie  Tribunal,  "  should  you,  Mr  Carter,  say  Ihal  if  in  llie  correspon- 
ii)nco  between  Great  lirilain  and  Russia  it  was  clear  llial  llio  words  had 
been  used  in  another  sense?  "  Mr  Carter,  willi  a  frankness  I  should  have 
expected,  and  which  we  all  should  have  expected  from  him,  said  at  once, 
"  No,  I  should  not  ".  Then,  said  the  Member  of  the  Tribunal,  the  ques- 
tion is,  what  was  the  meaning  wliicli  had  been  put  upon  those  words  in 
the  correspondence  belweeii,  nol  the  United  States  and  Russia,  though 
that  for  this  purpose  wiiuld  nol  maki;  any  dill'ereiice,  but  between  Great 
Britain  and  Russia.  l,"|)oii  that  we  did  not  hear  one  single  word  of  argu- 
ment from  Mr  Carter  or  from  Mr  Coudert  in  following  him. 

Now  let  nie  take  you  to  the  earliest  [leriod  of  lime,  so  far  as  it  is  male- 
rial.  Is  it  the  fact  that  when  the  parties  began  to  assert  their  claims  and 
rights  respectively,  lliey  were  between  Ihemselves,  so  to  speak  only  refer- 
ringto  the  Nortli-Wcsl  Coast,  meaning  llierchy  nothing  north  of  GO"?  I  will 
not  involve  the  question  again  by  Iryiiig  In  fix  a  southern  boundary;  that 
is  immaterial  for  my  purpose,  were  they  speaking  of  a  coast  which  was  to 
have  nothing  on  il  north  of  00"  or  of  an  ocean  which  was  not  to  go  north 
of  the  Aleutian  Islands.  I  have  ventured  to  put  upon  a  map.  —  I  will 
hand  you  a  copy  and  lend  one  to  my  learned  friends,  and  perhaps  they 
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will  be  good  enoiip;]!  (o  lend  it  (o  (he  Court  afterwards  —  it  is  my  own  work 
and  tiierelbre  I  will  take  the  responsibility  tor  any  faults  tliat  there  are 
—  1  liavo  put  what  was  Iho  stale  of  things  so  far  as  the  case  shows  prior  to 
the  year  18:21.  The  whole  of  this  is  taken  from  the  Hritish  Case,  and  it 
shows,  I  think  at  a  glance,  thai  Iho  slalenient  made  that  all  that  the  people 
knew  about  or  cared  about  in  connection  with  the  .North- West  Coast  was 
south  of  latitude  60"  is  not  accurate. 

You  will  observe  what  has  been  done.  I  will  not  take  it  in  order  of 
date;  it  would  occupy  a  litlle  time,  but  I  will  lake  it  in  the  order  that 
the  informalion  is  given  on  (he  map.  If  you  slart  at  Sitka,  I  have 
drawn  a  red  line,  and  I  have  put  the  names  of  the  vessels,  the  "  Caro- 
line "and"  l':ii/a;  "  and  the  place  where  that  is  lobe  found  in  the  liritisb 
Case  is  page  20.  The  year  is  I7<»*».  The  nalionalily,  so  far  as  it  could 
be  asccrlained,  which  is  indicated  by  an  initial,  in  lliat  case  iiappens  to 
be  American.  Thai  was  a  case  in  the  year  ITl)'),  when  I  he  "  Kliza  "  visi- 
ted Sitka.  The  nexl  in  1802  was  a  vessel  called  Ihe  "  Jenny  ";  and 
then,  if  you  will  looU  at  itehring  Hay,  you  will  (ind  the  "  Jackal  "',  a 
Hrilish  ship,  1792  to  1701.  Then  ojiposile  .Mount  St  Klias,  which  was 
mentioned  in  n^forence  io  it,  you  will  lind  La  Porouse  went  in  a  French 
vessel  in  178(),  mentioned  in  the  lirilish  Case  al  page  17. 

Now  I  desire  to  call  attention  to  two  localilies  well-known  now.  Cooks 
Inlet  and  Prince  William's  Sound;  and  I  call  allenlion  parlicularly  to 
Ibis,  Prince  NNilliam's  Sound  is  about  200  miles  to  the  westward  of  the 
line  of  boundary,  or  latitude  (jO";and  Cooks'  Inlet  is  considerably  further. 
Then,  .Mr  President,  if  you  will  observe  with  reference  to  Prince 
William's  Sound,  there  are  several  cases  of  vessels  going  there.  The 
"  Phoenix  ",  which  was  a  Hritish  ship;  the  "  Fidalgo  ",  a  Spanish  ves- 
sel, bolh  in  17!)0.  Portlock  and  Dixon  were  there  in  1780  lo  178!);  and 
Vancouver  in  17'.)i.  Then,  if  you  go  to  Cook's  Inlel,  Douglas  was  there 
in  the  year  17',)l,  the  name  of  hisvessel  was,  1  Ihink,  the  "  Iphigenia"; 
and  Portlock  and  Dixon  also  and  Vancouver.  Then,  (he  Spaniards  visited 
Kadiak,  in  1788;  and  in  1800  the  '•  Knierprise  "  and  in  1808  (he  '  Mer- 
cury ",  both  being  Itritisb  ships.  Then,  if  you  will  run  your  eye  alou"- 
to  Unalaska,  you  will  lind  find  was  visited  by  (he  Spaniards  in  1788; 
and  by  a  man  whose  voyages  are  well  known,  .Meares;  and  Ihe  Island  of 
Alka  was  visiled —  also  by  Meares  in  (he  years  178.";  and  1780. 

Then,  on  Ihe  coast  of  Kamsclialka,  you  will  (ind  two  voyages  (o  a 
place  now  know  as  i'elropaulovsk  —  in  I7'.I2,  (he  "  Halcyon  "  and  (he 
"  Flavia  "  and,  as  you  will  be  good  enough  lo  run  your  eye  to  Ihe  ex- 

' "c  iN'ordi,  wliere  you  will  (ind  a  mark  put  of  I'igod's  vovages  (to 

which  I  shall  make  reference  laler  as  far  as  Kol/.ebue  Sound;  and  I 
shall  show  you,  by  (he  correspondence,  Ik;  had  been  trading  all  along 
the  coast  of  Kamsclialka  as  well  as  visiting  parts  of  (he  coas(  of  .\morica 
in  Dehring  Sea. 

Now  J    may    he    permided  lo  remind  you  Ihal   Ihe   whalers  of  1812 
were  in  liehring  Sea.     1  have  merely  indicated  it  and  given  the  reference 
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(o  il.  It  is  in  liic  Hrilisli  Case,  pngc  83,  so  thai  even  from  what  we  are  able 
to  trace  in  res|)cct  of  a  clislri('t  romparativcly  speaiiinn,  of  course,  hitic 
opened  up,  there  ha<l  been  siil)slanlial  Iradinj;,  and  this  will  i)e  I'onnd 
to  liave  hoen  Ihc  main  i;ri)und  ol'  Ihc  allenipted  action  by  llussia  —  there 
liad  been  substantial  trade  to  various  places  well  lo  the  north,  usinj;  the 
ex|)ression  of  my  learned  friend,  Mr  Carter,  of  latittule  (if)". 

Therefore,  upon  the  face  of  this  inforinalion,  you  would  no!  expect  to 
find  the  North-West  ("oast  was  to  have  the  liniilcd  meaning  which  my 
learned  friend,  Mr  Carter,  wishes  to  give  to  it. 

Mr  Justice  Harlan.  —  Is  this  a  copy  of  a  map  of  any  particular 
date  as  to  the  names  and  spelling,  and  so  on  ? 

Sir  Richard  "Webster.  —  II  is  the  Map  .N"  1  of  the  linited  States 
Case —  Itchring  Sea,  North  I'acilic.  I  do  not  think  they  give  the  date. 
I  merely  used  it  because  it  hap|)ened  lo  be  the  most  convenient  lo  put  the 
names  on.  Il  lias  no  value  beyond  being  distinctly  aulhenlic  as  coming 
from  the  United  Slates  —  but  upon  that  I  wrote  down  those  names, 
taking  them  myself  from  the  Case  —  the  dates,  boats,  and  the  voyages; 
and  I  desire,  before  I  break  otV  lo  point  oul  that  while  1  am  going  lo 
show  you  that  complaints  of  Irade  along  these  coasts  led  lo  the  actittn 
of  Itussia,  it  is  idh;  to  suppose  that  we  know  anything  liki^  Ihe  whole 
of  the  vessels  trading  along  the  coast.  There  was  no  reason  as  is 
observed  in  the  liritish  Commissionei-'s  report  and  in  Ihe  Case  for  the 
vessels  regislering  Iheir  names  —  lliere  was  no  i-eason  tor  their  names 
being  known.  I  do  not  sujjpose  llwd  |)orls  of  registry  existed  on  this 
coast,  at  any  rale  llierc  was  very  lillle  indeed  to  lead  lh(>se  vessels  lo 
record  the  places  thai  they  called  al  when  liading  with  Ihe  nation,  but 
even  with  the  limited  means  of  informalion  llial  we  have  we  are  able  lo 
show  that  when  lUissia  hcgan  lo  niaki'  her  complaint  the  |)osilion  was 
that  there  had  been  sulislunlial  navigalion,  suhslanlial  trading  and 
sul)slantial  interference  with  the  righls  which  she  very  properly  desired  lo 
protect  far  away  lo  llit>  north  of  the  |)oint  which  according  to  my  learned 
friend  Mr  Carter's  argument  was  the  only  point  Ihe  parties  cared  about. 

Mr  Justice  Harlan.  —  l^id  Ihe  contest  between  (irtnd  Hritain  and 
Ihissia  at  that  lime  embrace  any  selllcmenl  on  eilher  side  of  whal  is  now 
called  IJebring  Sea. 

Sir  Richard  Webster.  —  I  do  not  think  so. 

Lord  Hannen.  —  As  a  mailer  of  fad  Caplain  C(jok  took  possession 
of  certain  portions  in  Ihe  lichring  Sea. 

Sir  Richard  Webster.  —  I  should  have  said  with  reference  lo  Mr  Jus- 
lice  Harlan's  point  I  lliiiik  il  is  obvious  that  al  that  lime  Ihe  parlies  were 
not  reiving  strictly  and  solely  upon  Iheir  right  of  lirsl  |)ossessiou  because 
(ireat  Hrilain  had,  if  it  had  been  a  contest  as  lo  terrilor\,  pi'obably  an 
earlier  claim  lo  parts  in  Hehring  Sea  than  Russia,  bnl  (hal  brings  oul  Ihe 
point  to  which  Ihe  Allorney  (ieneral  called  Ihe  atlenlion  ofllie  Tribunal 
many  days  ago,  that  (ireat  Britain  cared  very  lillle  about  the  coast  —  in 
fad  il  was  comparatively  immaterial  provided  the  right  of  free  navigalion 
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and  free  fishing  was  not  interfered  with  and  was  enjoyed  liy  iier  subjects 
aflcr  the  year  1821  as  they  had  been  before. 

Mr  Justice  Harlan.  —  >'onr  argunient  is  lliat  the  Nortii-West  coasl 
extended  all  round  there  lo  these  dill'erenl  points  visiled  by  tlie  liritisii 
vessels. 

Sir  Richard  Webster.  —  I  say  the  North-West  Coast  extended  rigid 
up  lo  iiehriiig  Straits.  I  say  liiat  of  this  conlenlion  of  .Mr  Carter's,  for 
Ihc  purpose  of  the  Treaty  of  182."5,  that  that  is  the  .North-West  Coasl, 
llicre  is  not  a  Irace  lo  be  found  in  any  original  document  or  conlenlion. 
This  is  not  !o  depend  on  the  assertion  of  counsel.  If  Ihc  document 
exists  showing  Ihe  word  North  West  Coasl  at  that  lime  was  nnderslood 
lo  mean  thai,  Ihal  donimtMit  would  have  been  produced;  and,  of  course, 
when  it  is  |)rodiiced  I  will  deal  willi  it.  1  am  prepared  lo  refer  if  necessary 
to  any  doctimenls  to  wliicli  my  learned  friend  can  call  attention. 

I  shall  refer  |)oiiite(lly  to  one,  which  is  the  Baron  de  Tuyll's  communi- 
calion.  which  shows  thai  the  Company  tried  to  get  a  limit  put,  not  on 
the  words  North  West  Coasl,  but  on  the  right  to  visit  during  10  years. 
I  assert,  and  1  beg  the  Tribunal  to  take  it  as  my  recollection  of  the  rea- 
ding, that  from  beginning  to  end  of  this  correspondence  lliere  is  not  a 
document  indicaling  Ihal  -North  West  Coasl  was  nnderslood  by  Hussia, 
the  United  Stales,  or  (ireal  Hritain,  as  slopping  at  any  point  whatever 
north  of  ii'i"'!!)'.  It  went  from  wbalever  the  southern  boundary  was  — 
5.'j"  al  one  lime  in  the  days  of  I7*.)lt  —  right  away  up  Ihrougb  Behring 
Sea;  and  il  is  the  simple  fad,  and  \ou  will  liiid  il  of  great  importance, 
Ihal  between  the  llniled  Slates  and  Bussia  Iheie  was  no  contention  whe- 
lever  as  to  llie  northern  boundary  of  Bussia.  The  whole  point  was, 
how  far  south  can  we  slop  Bussia  coming  to?  .\nd  as  between  Creal 
Britain  and  Bussia  you  will  lind,  —  cxcejil  lo  ascertain  Ihe  point  of  depar- 
ture where  Ihal  line  running  north  was  to  go  up  so  Ihal  Bussia  had  eve- 
rything Id  lh(!  west  of  il  —  Ihere  was  absolutely  no  conlenlion  between 
(ireal  iirilain  and  Bussia  as  lo  the  point  on  the  coast  lo  which  the  Bussian 
possessions  went. 

The  President.  —  If  you  say  thai  the  conlenlion  merely  bore  on  those 
parts  of  territory  and  seaboard,  bow  can  yon  im[)ly  that  Behring  Sea  was 
contained  and  comprised  in  those  delinilions? 

Sir  Richard  Webster.  —  I  am  afraid  I  have  not  made  my  meaning 
clear.  I  say  llie  contention  bore  from  whatever  point  in  the  South  you 
liked  to  li\  right  to  the  extreme  Noflli. 

The  President.  —  There  was  nothing  in  question  as  lo  Behring  Sea 
coast? 

Sir  Richard  Webster.  —  Nothing,  except  the  right  of  navigation  and 
lishing.  I  must  have  expressed  myself  very  badly  if  I  had  iiol  conveyed 
that. 

The  President.  —  .Vs  regards  the  coasl,  there  was  no  contention 
except  as  lo  what? 

Sir  Richard  Webster.  —  -Vs  regards  navigation  and  lishing,  and  the 
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riglil  lo  visit  iininliabiled  points  in  acrordancc  witii  international  law. 
The  wliolo  area,  up  to  tlie  Norlii,  was  in  question. 

Mr  Justice  Harlan.  — Tiioro  were  no  conllicting  soltlcmonts? 

Sir  Riciiard  Webster.  —  Tlioro  were  no  conlliclinfi;  sotllcnienls  on 
the  coast  between  Great  Britain  and  liiissia.  There  was  no  (piestion  of  a 
claim  to  territory  by  Great  IJritain  on  lh(!  coast  of  Hchrinf;  Sea. 

If  you  would  look  at  pa}{e38oflhe  Ihilisli  Case,  you  will  find  Hussia's 
description  of  tiic  .N'orlii-West  Coast  at  tin!  time  of  the  L'Uase.tiie  attempt 
to  exclude  other  nations  from  cxercisinf;-  then  right  : 

Sc'clinn  I.  Tlic  piirsiiils  nl'  oniiiiiicirc,  wlialiii;;',  anil  llslii'iy,  iiiiil  ol'  nil  iillicr 
iiuliisli'v.  (Ill  nil  islanils,  |iiii'ls.  iiiid  pull's,  iiiclinliiip-  tlic  wlmli'  (it  llip  .Nditliwcsl 
cuasi  1)1'  Aiiirrica,  lii'giniiiiig  I'lom  Hcliriiii;'  Sliaits  lo  (lie  .'ilsl  of  Nortlii'in  laliliulo. 


Tiicreforo.  I  do  not  start  with  Ihal,  because  it  docs  not  happen  to  bo 
quite  the  (uirliesl  document;  but  there  is  a  document,  wiiich  !  am  going 
lo  malve  allusion  to  where  our  construction  of  "  Nortii-West  Goast  " 
is  put  by  itussia,  and  there  is  not  a  single  document  in  which  a  trace 
can  be  found  of  a  dilVerent  dclinilion  of  "iNortii-NVest  Coast",  not  a  single 
document;  yet  my  learned  frienil,  .Mr  Carter,  says  'hat  "  .North -West 
Coast  "  is  to  I'  1  regarded  as  beginningat  (10" ",  if  I  may  use  the  expression, 
and  coming  downwards,  after  the  Treaty  be  says,  ending  at  ,")l"ir)'.  My 
whole  point  is,  there  was  no  discussion  as  lo  tiw  point  on  which  Itussian 
possessions  ended  on  tiu;  coast  itself  away  to  tiie  iNorth. 

The  Tribunal  then  adjourned  for  a  short  time. 

Sir  Richard  Webster.  —  .Mr  {'resident,  1  find  lliat  by  inadvertence  I 
made  a  mistake  in  regard  to  that  map.  I  had  originally  put  the  rcul  marks 
on  the  '•  number  one"  map  in  llio  I  iiilcd  Stales  Case.  When  I  direcled  a 
copy  lo  he  made  for  Mr  I'helps  and  the  coiirl  there  were  no  copies  of 
"lUMnherone  "  lo  he  had. and  therefore  Ihose  red  marks  had  lo  he  put  upon 
amapofours.  .Mine  is  on  the  original ;  hul  thereisno  dill'erence.  Then; 
is  nothing  upon  the  map  except  agreed  matter.  I  only  desire  to  correct 
a  mistake  I  made  h\  inadverlence.  not  remend)ering  that  lhe\  had  not 
been  plolli'd  on  (he  same  map  as  lliconi!  of  Ihe  I'niled  Slales. 

The  President.  —  I  believe  it  is  on  jour  map  which  is  in  the  .\p|)cn- 
dix? 

Sir  Richard  Webster.  —  I  am  not  sure  if  it  is  even  thai .  Yes,  yon  are 
right,  Mr  President.  It  is  (he  one  which  is  in  Ihe  ith  volume  of  the  Ap- 
pendix to  the  Hritish  Case.  There  are  only  two  maps  which  were  exhi- 
bited. 

I  am  with  Ihe  permission  of  Ihe  Tribunal,  directing  their  allcnfion 
to  the  period  before  1821.  I  ani  not  upon  IIk;  period  of  1821  at  all. 
Two  malters  were  prominently  broiiglil  forward  in  Ihe  Cniled  Slales  cas(? 
during  this  period  as  bearing  u|)on  (lie  assertion  and  exercise  by  Hussia 
of  certain  rights;  and  I  call  Ihe  allenlion  of  Ihe  Trihunal  (o  pag(!  12  of  the 
I  iiiled  States  Case.  Vou  will  see  in  a  momeni,  .Mr  President,  when  I 
read  this  language,  the  importance  that  they  attach  to  the  exercise  b\ 
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llussia  as  dislinguislicd  from  tin;  assertion ;  and  on  paj;e  12  of  llieir  Case, 
wliicli  still  stands  not  witiidravsn,  there  occur  these  \>ords.  I  believe  (hat 
Ihc  Tribunal  have  seen  the  copy  that  Mr  Foster  was  j,'ood  enou},'h  to 
a^'ree  upon  with  me,  showiiifj  what  was  cut  out  from  the  I'nited  Slates 
Case,  and  Iherefore  !  need  not  at  aiiv  time  refer  to  anytliin};  that  has 
been  cut  out.     Hut  this  para^'raph  still  slands  : 

'I'iic  Dl'llcial  lliissiiiii  records  sliowllial  iiflor  tin'  iikasn  orcliiirlor  ol'  I"!'!*,  ^rranl- 
iii;;  III  llic!  Iliissi:iii  Aiiici'iiaii  ("i(jiii|iiiiiy  ci'riaiii  c\cliisivc  cinilrnl  ol'  Ifadn  and  colo- 
ni/.alion,  its  aiillioiilics.  artiii);  under  Ihc  sanclioii  ol'  Ihc  Russian  Govcrniiionl,  did 
nol  pcrinil  l'orcif;n  vessels  to  visit  Uclirin^  Sea. 

Now  you  will  observe  the  importance  of  it,  Mr  President  in  a  moment. 
They  were  desirous  of  proving  liiat  llnssia  had  exercised  more  or  less  ju- 
risdicliiin  in  Mchriii};  Sea.  NMiat  the  character  of  Ihc  jurisdiction  she 
asserted  was  I  shall  discuss  later  on.  I  speak  subject  to  correction  when 
my  friend  Mr  Phelps  comes  to  reply,  or  at  any  time,  if  he  wishes  to  cor- 
rect me  ;  but  I  am  nol  now  aware  of  any  document,  official  or  othervise, 
that  supports  the  alieffalion  to  liie  slightest  degree  that  the  Hussiaii  Com- 
pany or  jtussia  did  not  permit  foreign  vi'ssels  to  visit  IJcbring  Sea  after 
17!M>.  On  llie  conlrarv  as  I  sliall  show  you  in  a  very  few  moments  on  the 
face  of  tiie  original  documents  it  is  (|uilc  clear  thai  foreign  ships  were  visit- 
ing and  were  trading  in  Hehriiig  Sea  between  17',)'.)  and  1821;  but  that  I 
ma\  k(!e|)  siricllv  to  the  orderof  the  dales,  I  must  again  remind  the  Tri- 
iiunal...  for  it  seems  to  have  been  forgotten  by  my  learned  friends...  how 
il  was  liial  llu;  I'kasc  of  170',)  came  to  oe  made.  It  is  slated  at  page  l;Jof 
the  Coiiiilcr  Cas(!  of  Ihc  I'liited  Stales  llial  the  I'kase  of  179!)  was  directed 
against  foreigners.  I  ask  the  attention  of  the  Court  to  this  matter; 
because  Mils  is  after  the  withdrawal  of  the  doeiiinenls  which  the  I'nited 
Stales  most  properly  and  frankly  withdrew.  They  repeat  their  stalc- 
incnl  that  the  I  kaseof  17'.)'.)  was  directed  against  foreigners.  That  is  to 
be  found  on  page  I."!  of  Ihc  United  States  Counter  Case.  Upon  Ibis  point 
a  (piolntioii  is  given  from  a  letter  from  the  Uussian  American  Company  to 
the  Hussian  Minister  of  Tinance.  under  date  of  .lune  !2tli.  I82'i.  I  ask 
the  altenlicui  of  llie  Tribunal  lo  Ihal  dale,  nel  17',)'.)  or  about  that  date, 
but  June  12,  1H24.     The  (juotation  is  a  follows  : 

Tlie  exclusive  rif;lit  uiMUlfd  lo  llu!  C.onipany  in  llie  yai'  1700  inilioscd  the  prolii- 
bilion  lo  (rade  in  lliose  rei;ions  ikjI  only  upon  roreijiiiers  Iml  also  upon  Hussian 
snhjecls  not  liclouLriuij'  lo  Ihc  C.onipany.  'I'liis  proliilutioii  was  aj;ain  al'liiined  and 
more  clearly  dellned  in  llii^  new  privilcj^cs  granted  in  llie  year  IS'il  and  in  llio  rc- 
{julations  conceruing  the  limits  of  navigaliuu. 

Therefore  yon  will  observe,  Sir,  that  both  in  their  Case  Ihey  assert  thai 
ol'ticiul  documenls  will  show ,  and  in  their  Counter  Case  they  allege,  again 
referring  not  lo  a  contemporaneous  document  but  to  one  of  IH2i,  that 
the  Ukase  of  179'J  was  an  executive  act  intended  lo  operate  against  foreig- 
ners. 

What  are  the  facts  ?    I  wish  to  lake  this  as  brielly  as  possible,  because 
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ir  I  nili  llio  allontini)  of  llio  Tribiiiiiil  U>  it  tlioy  will  be  pxxl  oiiniif;li,  I  linvc 
iioilniilil,  lo  iiolc  it  IIS  l)ciii};  of  iin|i()rliiiirc.  At  |i:ij;i'  22  of  llic  IJrilisli 
Cast;  will  lie  t'oiiiid  llw  liistorv  of  the  llt.isi!  of  IV'.MI.  i  will  ([iiolo  iiolliiti^ 
which  (l(>|MMi(ls  ii|)()ii  wlial  I  iniiv  rail  (loiihtl'iil  Ihilish  Icsliiiioiiy.  \N  lial 
I  am  ahoiil  to  (jiiolu  coiiics  from  lliissiaii  soiirrcs,  in  so  far  as  llaiurofl, 
nmoiif;  ollicrs  ma\  Im  said  lo  he  a  Itiissiaii  somciv  I  will  call  your  altcii- 
lioii,  Mr  I'resideiil,  lo  |)af;c  '2'.\,  s|M<akiiif;  of  Iho  piM-iod  jiisl  hcfore 
I  ~\)\)  : 

Thus,  on  cvi'iy  side,  rival  oslahlishnioiiU  iiiiil  liailrrs  were  ilriiiiiiiij.'  Ilii'  rounliy 
111  I  hi'  valiiiililc  ^laplc  u|iiiii  which  ri'slcil  Ihc  m'iv  I'xi^lciiii'  cil'  llii'  srln'iiii'  nl'min- 
iiizaliiiii.  T(i  llii'  ('.Cil  ami  ikhIIi  Ihcri'  \\rii-  llu-<>iaii>,  Imt  In  llir  miiiMi-isisI  IIic 
ships  (if  i:nj;ljslimi'h,  Ainrijcaiis,  ami  I'li'iicliiiii'ii  vM'ii'  alii^aily  liiivi'i.slii^r  liii'  Ini- 
Imms  rliaiiiic'ls  nl'  Ilic  AlcNaiidri'  Aichi|ic'lai.'ip,  rrapiii;;  rich  haivrsls  cif  scM-nlln- 
skins,  ill  llip  vi'r\  rni-'idii  when'  JlaiaunlV  hail  ih'cidrd  lu  cnIcikI  lliissiiiii  dmniiiidii 
ill  ciiniirclioM  with  Ounipaiiv  sway. 

Lord  Hannen.  —  \\  hal  is  llic  Alexander  Arcliipflafio? 

Sir  Richard  Webster.  —  The  Ah'xander  Anhiiiela^'o  is  lliat  which  is 
ill  Iho  ri^lil  of  the  Alaska  Coasl.  |iraclicall\  down  llie  /isii'rr.  It  is  that 
cluster  of  islands.  It  is  on  lliul  jmrt  of  llic  coast  which  .MrC.arler  calls 
the  Norlh-Wcsl  C.o.isl. 

Lord  Hannen,  —  That  was  llio  name  of  it? 

Sir  Rifihard  Webster.  —  I  think  it  was  only  llio  Icmiiorarv  nami',  I 
am  not  sure  Ihal  il  has  liceii  conliniio'l  since. 

Now,  .Mr  President,  you  will  iind  — and  the  Trihiinal  will  forf{ive  me 
if  I  atlem|it  to  pass  this  somewhat  shortly  —  Ihal  there  was  a  Itnssiaii 
commitlee  directed  to  sit  upon  this  mailer;  that  they  reported,  a.s  slated 
on  pa};e  21,  with  reference  to  the  petition  of  the  ri^ht  to  monopolize;  and 
that  the  Ukase  of  IT'.Ilt  was  in  conscipience  of  a  Itiissian  i'e|iresentatioii 
that  llie  (lompain  as  il  was  llien  coiisliliiled  could  mil  cdiiipele  siiceessfnily 
with  oilier  trade  competitors;  and  I  wani  to  know  what  answer,  Mr  I're- 
sideiil, is  lo  be  fjivon  to  the  United  Slates  vimv  of  this  in  llie  slate  papers 
in  tin?  year  IH2i.  an  evlracl  from  which  is  sid  out  on  pafic  2S.  To-day 
the  United  Stales  |ieople  say  the  U'kas(!  of  17',)'.)  was  intended  to  opiu'ale 
af^ainsl  hireijiiiers.  What  did  they  say  in  the  year  I82i?  I  call  the 
attention  of  the  Tribniuil  to  page  28  : 

The  ('(inriisiciii  prcvailiii^r  in  liiii'dpi' in  I7!i!i  pcrinillnl  llnssia  who  alniii'  si'i'ins 
111  iiavi'  ki'pl  licr  alti'iiliiiii  Hxeil  npun  llils  inlcicsi  diiiaii^- thai  pi'iind  In  laki' a 
(li'cidi'd  sli'p  Inwards  llie  inniinpidy  nl'llils  liade.  Iiy  Ihu  Ukase  id'llial  dale,  wliieh 
ticspassi'il  npnii  Die  acknnwli'il.i.'i'(l  li^dils  nf  Spain  ;  hut  al  Ihal  iiinineiil  llii.'  tjii- 
peror  Paul  had  declared  war  a^'^ainsl  Ihal  cniintry  as  lieiiii.'  an  ally  nl'  Kranro.  This 
Ukase,  which  is,  in  ils  finn,  an  ael  purely  dniueslic,  was  never  nnlilieil  In  any 
I'lU'eign  Slalo  willi  iiijnncliun  (n  respi'cl  its  prnvisinns.     Aei'ni(liiij.'ly,  il  appears  in 

have  I II  passed  nver  nnnbservi'd   hy  Inreif;!!   I'nwers,  and  it  remained  withnut 

cxeculinii  in  so  I'ar  as  it  inililaled  atrainsi  their  rights. 

I  appeal  from  the  United  States  of  I8'J2  to  the  Inited  Slates  of  I82i ; 
I  appeal  from  llie  period  of  comparative  i^nioraiice  (o  the  lime  when 
kiu)wled{;c  must  have   been   Iresli,  iul'ormalion  easily  to  be  acipiired. 
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and  facts  easy  lo  he  nsecrlainod.  And  the  ofdcial  Minister  of  the  United 
Stales  in  \H-2i  slates  llial  Ilii;  o|.cralion  of  the  Ikase  of  IT'.l'.t  was  purely 
domestic.  'I'lie  counsel  I'oi'  the  I'niled  Slates  lo-dav,  Iteiuf;  desirous  of 
|iro\iii}j  an  assertion  and  exercise  li\  lliissia,  state  formalK  in  their  ease 
that  afler  the  Ikasc  of  IT'.MI  fnreijiu  ships  were  nol  allowed  lo  cuter 
Itelirin;;  Sea,  and  Ihey  fnrllier  slale  Ihai  it  was  inleuded  lo  operate 
a^ainsl  foreigners.  Is  il  not  saving'  loo  much;  and  I  r<;speell'idly 
ehallenne  my  friend  Vr  I'lielps  when  hi-  comes  lo  reply  —  my  asser- 
tion is  worth  nolhiuf;  unless  I  support  il  h\  reh'rem'e  lo  docunu;nls 
—  Id  poiiil  lo  anv  acl  .joiK!  hy  Itussia  ;  lo  point  lo  an\  exclusion  (d'  forei};n 
ships  al  anv  lime  —  auvlhin^',  which  is  in  siippoil  of  lliis  alle<;alion. 

Mr  Justice  Harlaa.  —  Sir  lliehard.  can  yon  refer  me  lo  Ihal  document 
of  .lime  1:2,  IH2i,  referred  to  in  Ihe  (lounler  Case  of  Ihe  Tniled  States, 
pafie  I"),  Ihe  one  >ou  I'cad  a  while  af;o?  I  do  iml  know  where  it  is  in  the 
record. 

Sir  Richard  Webster.  —  I  ^^i'l  'n  i'  momcul,  Judj;e.  II  is  not  print- 
ed; hul  Ihal  e\lracl  is  ciutccI. 

Mr  Justice  Harlan.  —  II  is  corred? 

Sir  Richard  Webster.  —  'Mi,  ves;  that  exiraet  is  correct.  Wo  have 
oidy  ^ol  the  Itussiau  doeumeut,  nol  Ihe  other  parts;  hul  il  is  u  perfectly 
ciH'recl  extract;  and  I  call  your  allenlion,  as  you  have  heen  ^ood  enough 
to  allow  ine  lo  do  so,  lo  Ihe  dale  as  heiiij;  in  IHll'i,  when,  as  you  know, 
Sir.  Ihe  company  were  doin^'  Ihe  utmost  lliex  could  lo  su|)porl  the  Lkase 
of  1821.  Therefore  I  amjuslilied  in  saying  —  and  I  am  siirevou  will  fol- 
low me  —  Ihal  in  no  sense,  from  the  point  of  view  I  am  followinj;,  was  il 
a  contemporaneous  documenl. 

lint  i*  is  curious,  Sii',  Ihal  llu;  oflicial  documenl  of  the  7lh  of  .\|)ril 
IH2I.  coming  from  lilt!  I'liited  Stales  Minisler  al  SI  I'elershiirn  coiilra- 
dicls  thai,  if  an\  I'eliauee  can  he  placed  upon  il  '  for  in  \H'2\  the  oflicial 
Minisler  of  the  Iniied  Slates,  writing  lo  Mr  .Vdams,  makes  Ihal  slalemeul 
with  the  authorily  of  his  position  al  a  lime  when  un(|ueslionahl\  the  com- 
pan\  were  usinj;  all  Ihe  powers  Ihey  had  h>f;el  an  extension  of  tluMr  pi'i- 
vile-es. 

I5ul,  .Mr  I'residenl,  llii  tiler  is  really  pnl  ht-Nond  all  tpiestion  hy 
the  Itiocord-l'ifioU  coirespoiidence;  anil  this  iuciileni  in  Ihe  case  isii  vtiry 
curious  one.  I  trust  m\  learned  frituiiis  will  not  misimdei'sland  me. 
I  am  salislit'd  that  everything  Ihal  has  heen  |)ul  forward  on  hehalfof  the 
Ijiited  Slates  holh  hy  their  ajjeiil  ami  llieir  counsel  has  heen  pul  forward 
in  Ihe  fiillesl  i;i)oil  failh  ;  hul  1  shall  have  lo  call  allenlion  lollie  fad  Ihal 
when  il  is  necessar'v  lo  remove  Ihe  impression  of  an  arguuKMil  which  is 
foundeil  on  orij;'inal  and  oflicial  ilticmnenis,  they  are  suj;j;esletl  for  the 
lirsl  liiiie  in  lhi>  case,  afler  Ihe  lapst;  of  yeais  ami  vears,  lo  he  either  in- 
coi'rect  in  llieir  pliiasctiloi;y  or  to  havt;  a  iliUV-renlnieaniii};  to  Ihal  wiiich 
Ihe  wtirils  Ihi'mselves  woiihi  imlicale.  Thai  occurs  more  than  once  in 
Ihe  course  of  this  case. 

Now,  sir.  in  the  ori;,Mnal  case  now  withdrawn,   the  Hiccord-Piggoll 
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corrpspondoiicp  \\nspiiiror\Mir(l  imiiii  iiislaiin'orHiissia  pipvcnlin^;  lorcij;!! 
tiadf.  II  is  siil'licii'iil  lot'  my  |iiii'|m)si>  Io  riill  NoiiialliMiliitn,  Sir,  siiiiply 
lo  Mil'  lad — I  read  iKilliin^  IVnin  i|  —  llial  dii  |ia^i>  l.'i  nl'  llu!  I'liili'il  SlalcH 
Case,  llif  llii'i'di'd-l'i^'dll  iticidi'iil  a|i|)i>ai'i'd  a<  under  llirdali',  i|iiili'  cor- 
riM'th,  of  IHI'J.  II  ran  Ihron^li  I'unr  |ia;;('>i,  linni  i.'i  In  {',);  and  il  wm 
iisi'd,  luM'IVu'lU  li'<{iliMiiilid\  —  as  |lh>  ddi'unii'nls  wi'i'c  IIiimi  sn|i|Mis('d  to 
nxisl  ;  —  in  ordiM'  In  sii|i|hii'I  IIh'  rase,  wliiciilJK'y  llirii  lM-li(<vi>d  lo  Ix;  llit> 
Inilli,  lli'd  Ihissiii  had  |irovi'ntcd  vessels  IVitm  Koinn  inio  Iteliriiin  ^™' 
Will  yiin  he  ^ood  eiinu^li,  Mr  l're>iilenl,  lo  kindiv  lel  votir  ey  rnn  on  lo 
|ia;;e  i'.t — all  is  now  slriU'k  (Mil  IVdUi  pane  i.'i  lo  |iaj;e  ill  —  hul  al  |)a};e  11) 
\uii  will  (d)serve  Ihal  the  Ihii'ail  of  llie  slms  is  Ihen  taken  nji : 

Il  thiiii  appciii's  I'mhii  IIji'  I'lii'i'piinf;  cilaliniis  llml,  sn  I'linis  it  I'lUirciiis  I  ho  coasts 
aiul  waters  of  llcrin^'  Sea,  llie  iilui>e  ot'  Is-Jl  was  incn'ly  (lectiiralory  oT  inorxisliii),' 
claims  111  cMliisive  jurisdiilioii  as  In  iraili',  wliicli  liail  lu'eii  ciiloni'd  lli(>reiii  lor 
many  yi'ars. 

That  is  not  wilhdrawn.  Thai  is  a  slaloiiieni  made  on  ovidoiiee  wliieli 
Ihev  then  helieved  to  he  true,  that  I'or  nian\  years  Ihi'  trade  of  roreif;ners 
liad  heeii  prohihiled  in  llehriii;;  Sea. 

Tlie  l!Uasi'  of  \'W  wliicli  siM  rniili  a  il;iliii  of  cNilusivc  |(iis«iiiii  jinisiliciii.ii 
as  tar  soiilli  as  laliliiile  .'i.'i",  ralli'd  forlti  no  ppoli'sl  fnim  any  foiei^n  powers, 
nor  was  ohjcclion  ollemi  lo  llie  t'xelii>ioii  of  fori'inn  sliips  from  Irailu  willi  llio 
natives  and  liiinling  fur-lii'arin).'  aiiiinals  in  llie  wains  of  llidirin^' Sea  ami  on  Hip 
.Meiiliaii  tslanils  as  a  ii'smH  id'  llial  nkase  and  cd  Ilio  j.'raiit  of  cMlnsivr  piivili'f;es  lo 
111!'  Iliissian  American  Cninpany.  It  was  oidy  wlicii  Hie  iilxiise  of  Is-.'l  -.oiij;lil  lo 
L'XiemI  till'  Itiissian  claim  to  Ilic  Aniciicaii  cnnlincnt  siinlli  lo  laliliidc  .'il".  and  lo 
place  the  coasts  and  walcis  of  llie  ocean  in  llial  region  under  llie  i'\cliisi\c  conlrid 
of  llic  Unssian  Aiuericaii  C.oniiiany,  Dial  vijinrnns  pinlols  were  niade  liy  tin' 
(iovcrnnienis  of  llii'  L'niled  Stales  and  (ireal  lirilain. 

Therel'orc,  Sir,  tliei-e  stands  l(i-da\  llial  staleiuenl,  wilhoiil —  I  sav  il 
with  j^real  respect  —a  shadow  orevidenee  to  siipporl  it,  that  pi'ior  lo  IMlil 
the  Ukase  of  171)1)  had  heon  used  to  exciiulc  I'oroif^iiers,  and  that  in  fact 
the  only  eoinplaint  was  the  exteiitioii  of  the  I  kasoof  1821. 

Now,  Sir,  I  have  said  Ihal  the  ltieeord-l*i;;otl  incident,  struck  onl  — 
honestly  and  fairly  struck  out  —  Iroin  Iheir  case  when  they  found  that 
they  luid  relied  npun  I'alsilied  doeiinienis,  when  yon  look  al  the  Iriie 
(loeuuients,  is  an  ahsolule  eoiiti'adiclion  of  llu.'ir  slalenienl  as  lo  the 
exclusion  of  foi'.;ig,ii  vess'cls  from  IJehriiif;  Sea.  I  will  lake  this  as  hriolly 
as  I  can,  hul  it  is  of  some  imporlanco.  May  I  ask  \oii  lo  he  f^ood  enough 
lo  turn  lo  pai<e  IH  of  the  Drilish  (loiinler  Oase.  The  orij;inal  documents 
are  set  onl  in  Iho  revised  Iraiislaiion  supplied  lis  h\  the  Iniled  Slates  at 
pa,  «  I.'i  lo  17  (jf  N'olnme  uiie;  hut  you  need  not  refer  to  that.  You  will 
ti(  all  thai  is  material  at  paf^cs  LSand  ID  of  the  Couiilerdase.  Now,  Sir, 
wi       are  the  facts'.' 

iccord  and  I'igoll  had  madi!  a  conlracl  wilh  Hie  liussian  American 
Coi  any  logo  whaling;  the  monopoly  having  lieen  gnaranlecd  to  Unssian 
suh  els  :  the  (jovernmenl  ohjeclcd  —  no|  at  all  improperly  —  to  an  I'^n- 
gli'    inan   luivinfi;  any  interest  in   il;   and  accordingly   you  will  lind  at 
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|m(io  18  Iho  ('xlracls  rimii  llic  Idti'ii  ntcircMl  (n.  IVom  wliicli  it  nppoar!* 
Iliiil  lliniiril.  fill'  Su|i<'riiil(>iiiltMil  of  Kaiiili-iiatkii,  hail  iiiaili!  an  agriu)- 
iiiciil  willi  I'i^iill.  all  Kii^'lisliiiiaii,  I'di'  Iimi  yoars,  rniiii  IHI<,), 

Willi  ii'ri"',iiii'  III  IKliiiij;  I  '!■  wliiilcH  .mil  I'xii.iitiiir'  nil  jViim  IIkhii  nnil  hIIht 
iii;>i'iiii'  iiiiiiiiiiN  on  III '  ^Imii's  ni'  Kiiiin  li;ill\u  ami  mi  llii»i'  nf  all  Kiiittuni  !)lbci'la,  In 
tiir  liarliiiiir-i  anil  liavs  ami  aiiniii^'Hl  llii<  islainls. 

I  iict'il  mil  rciiii'il  villi,  Mr  I'l'i'-iili'iil,  Ihal  KiihIitm  Siheria  is  waslicil 
liy  llflii'iiin  Sim.  I;  i  mil  u  i|iii'slii)ii  of  llu;  I'acilii' (Iroaii  only.  It  i^  a 
i|iifs|inii  III' Mil'  tNali'i's  I'i^lil  ii|i  iiilii  lli'lii'iii;;St'a. 

Justice  Harlan.  —  Tlml  l'i;;iill  is  inurki'il  mi  ymir  inap? 

Sir  Richard  Websior.  —  '  lial  is  iiiiuNi'il  mi  llii'  iiian  at  Kol^oljue 
Siiiiiiil.  Thai  is  mi  llio  oilier  siilu.  I  wan  al  |iros('iil  lakiii^' il  up  in  lln- 
iinlcr  iil'liim'.     At  pri.'si'iil  wi'  liavi'  iiol  liiiii  mih  as  I'lir  as  Kainrlialkji. 

Lord  Hannen.  —  Vmi  diil  not  rrail  ail  ol  llial.  II  ruads  "  On  lliu 
shores  ol'  Kauii'lialka  ". 

Sir  Richard  'Webster. —  IN'iiiaps  I  iliil  nol  express  myself  plainly.  I 
am  now  merely  ilealiii^  willi  llie  Weslerii  <\{U\  Kaiiiclialka  ami  i'lastern 
Siberia,  nol  willi  llie  I'liiled  Slales  side. 

Now,  what  is  llie  iibieelimi  wliiili  llie  (iiivermir  lakes?  I  will  tell 
Mill,  Mr  I'residi'iil,  if  ymi  will  luuk  al  llie  original  I'lirrespoiidenee.  II 
Uiriis  mil  llnil  Ihe  eumpiiny  were  imwiiliii^  lo  eiileriiilo  llie  whaling  trade. 
It  did  nol  pay  iir  lliey  siipposeii  il  wmild  nol  pay.  Whereupon  lliey 
wore  directed  lo  turn  llieir  attention  to  the  w halo  lisliery;  and  tlicliovcrn- 
nient  riirllier  <  ,lered  Ihal  no  rureijiiior  should  he  allowed  lo  ('liter  a 
iiiorehanl  j^iiild,  or  lo  settle  at  Kamlilialka  or  Okhotsk,  and  that  no  I'or- 
cij!;n  merchant-vessel  should  he  permilled, 

III  traili' at  lliosi'  places  iinili'r  any  i-irriiiii-ilani'i'-,  nrlii  riilei'  lln'  |miiIs  ol'  lOa-itrni 
Siliriia  i'\ci'|it  in  case  ol'  ilistiess...  I'liitiiriiiiori',  llii'  IJiKli^'liMiali  Davis  al  ( Ikliolsk, 
anil  lliilii'llo's  a^i'iil  in  KaiiilrlialKa  aii'  In  lir  inrninii'il...  Ilial  lln'  llnvernnii'iit 
rul'iisi's  tlu'in  |ii'i'iiilssion  to  ri'inain  al  llm-i'  |ilai'i'^.  or  !<>  'oiiilil  limi^rs  or  liolij  rral 
proper  y  lliero ;  the  local  aiilhoiilii's  siiall  allonl  lliiiii  all  pi'opi'r  I'arilities  for 
(li.s|iosal  of  their  property  ami  leaving.'  tln'  coiintiy. 

Sir,  as  lime  is  ol'  f;real  iiiiporlame.  I  will  merely  mention  —  il  is  not 
necessary  to  read  it —  Ihe  resi  ol'  llu'  doeunieiil  at  pa;j;e  11.  I  am 
cpioliii};  from  Hie  Inileil  Slales  Iranslalion  at  page  I 'i  of  Appendix  I.  It 
will  appear  that  in  the  end  llie  only  proliihilioii  was  against  holding  land 
or  entering  the  trade  guilds;  and  mure  than  Ihal,  that  they  might  l>c  in 
Heliring  Sea  is  obvious  heeaiise  Iliey  eoiihl  nol  very  well  enter  the  ports 
of  eastern  Siberia  except  in  ease  of  distress,  unless  Ihev  were  up  there 
somewhere  in  Ihe  sea.  I  need  nol  pause  to  argue  that,  because  the 
facts  are  eoiielusi\e.  If  yon,  Mr  President,  and  the  oilier  members  of 
the  Court,  will  kiiidiv  look  al  page  I'.l  of  Ibis  correspondence  produced 
til  us  upon  iiolice  to  Mr  I'osler,  yon  will  liml  a  letter  that  shows  that 
I'igott  was  trading  on  the  coast  of  liehriiig  Sea,  and  had  gone  up  as 
far  as  Kotzebue  Sound,  the  place  I  quoled  when  Mr  Justice  Harlan  was 
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good  enough  to  put  the  question  to  me,  and  a  letter  of  January  21,  1821, 
puts  it  beyond  all  doubt  what  the  fact  was  : 

On  llic  iJltlli  Sopteinbor,  1820,  llio  Ainoricari  bny:  "Poillar'"  anivi'd  ,il  this  porl. 
Ilcr  I'iiplain  is  Mi'ck,  a  hnillnM'  of  Meek  wliii  is  wrll  known  In  y<in.  Slic  hail  on 
Imaril  Mr  Pif^oK,  with  whom  yon  am  wpU  a('i|nainh'il.  He  was  Um'  sniicrcai'iro  or 
owner;  (or  tiio  <'ariro  was  nnih'r  iiis  coiilrol,  and  he  diiceted  tlic  niovcnienls  of  llie 
ship.     He  had  come  I'roin  Kamlchalka  in  ei^dileen  ihiys. 

There  wore  at  that  time  two  mon-ol'-war  on  tlie  roadstead, and  this  fad  alford- 
ed  me  fre(|nenl  opportniiilies  of  meeting  Pigoll,  for  lie  was  ac(|uainled  willi  the 
oflicers  of  iiotli  of  them.  '/'Iii'i/ hail  met  (//•i/nml  /ie/irini/  Straits  lit  Kutzeliw  Sniiiiil, 
and  had  been  anchored  there  togetiier.  He  said,  in  a  hesitating  way,  tliat  In- had 
been  tradiiif)  there. 

I  must  confess  that  /  ii^ns  wroii;/  irhrn  I  said,  in  a  letter  to  Michael  Micliailovitch 
that  a  siuijli:  man-uf-war  would  bi:  sufficient  to  put  an  end  to  this  Iraf/ic. 

It  is  not  necessary,  ol  course,  to  poini  out  llialif  this  wore  not  some- 
thing serious,  it  would  not  have  been  spoken  of  in  this  way. 

To  lell  the  Irutli,  I  did  not  believe  it  at  the  time;  but  I  wasalraid  that  a  whole 
squadron,  or  at  least  a  couple  of  frifrales,  would  come  down  upon  us.  This  pros- 
pect frij-'htened  nie,  both  as  .Manager  of  the  .Vmerican  (Colonies  and  as  a  lliissian. 
They  would  have  eaten  uji  all  our  i)rovisions,  and  cost  the  Kniperor  a  lot  of  niouey. 
without  doing  much  good. 

What  hope  is  there  that  a  single  frigate  will  be  able  to  sloji  this  Irallic  on  our 
-.bores,  abounding  in  straits  and  excellent  harboui.-.  uml  so  wrll  Imoirn  to  these 
Americans  that  the;/  mai/  be  nilleil.  the  pilots  of  these  coasts'.'  They  will  always  be  on 
good  terms  with  (he  natives... 

Is  it  not  a  little  strong,  .Mr  President,  for  my  learned  friends,  in  the 
face  of  the  facts  that  their  own  tlocumenls  disclose,  lo  adiieiv,  as  I  un- 
derstand tlien  (o  adhere,  in  their  Counter  Case,  to  lin;  view  that  prior  lo 
1821  lliere  had  liecn  a  prevention  of  trade  and  an  exclusion  of  foreigners 
from  taking  |(ail  in  the  trade  within  the  prohiliiled  region? 

Lord  Hannen.  —  Was  there  not.  Sir  Itichard  —  I  iim  Pol  dealing 
with  its  eli'ei'i  —  a  prohibition  of  trade  with  (he  nalives  on  the  shores  by 
the  Hussians? 

Sir  Richard  Webster.  —At  what  date,  my  Lord  ? 

Lord  Hannen.  —  Well,  from  the  dale  of  179',). 

Sir  Richard  Webster. —  I  (hink  Iher-e  was.  The  iinporlant  point  is 
thai  it  was  in  orderlo  |rfeven(,  if  they  couhl,  access  to  (he  shores,  and  thai 
",  is  wholly  untrue  (o  suggest,  as  the  original  Case  did,  thai  the  object 
of  the  I'kase  of  17'.M)  >vas  (o  prevent  the  vessels  from  navigating  the 
waters  of  llehring  Sea  or  from  exercising  righis  upon  the  high  sea.  I 
think  what  my  Lord  Hannen  was  good  eiu)iigh  lo  refer  lo  is  seelioii  10, 
(on  page  13  of  the  British  Counter  CascK  of  the  I  knse  of  IT'.IW  ; 

10.  In  giantlug  lo  the  Compauy  for  a  period  of  Iwenty  yi  ais,  tlirongbonl  Hie 
entire  exieiil  of  the  lands  and  islands  deserilnMl  above,  the  e.xclusive  right  to  all  ac- 
f|uisilioiis,  industries,  tradi',  eslablislimeuls.  and  discoveries  of  new  eoiinlries,  etc, 

I  am  not  sure,  my  Lord,  lliat  in  terms  the  lika^e  of  ITtl'.l  proliihiled 
foreign  l-ade;  but  it  is  not  material  for  my  purpose,     I  would  assume 
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that  the  general  effect  of  it  may  have  been  to  give  foreign  trade,  as  far  as 
Russia  could,  to  the  particular  company.  But  the  point  that  I  desire  to 
bring  out  is  Ihiil  (here  is  absolutely  no  evidence  of  any  exercise  of  the 
.igiit  of  exclusion  by  Hussia.  On  llio  contrary,  when  you  cme  (o  look 
at  the  documents,  it  is  clear  that  there  had  been  exieusive  interference 
with  I  heir  foreign  trade,  which  the  company  objected  to. 
Mr  Justice  Harlan.  —  Whatever  right 


s  were  given    by  Ihat  Ukase 


were  given  cxchisiveiy  to  this  company'.' 

Sir  Richard  Webster.  —  Certainly. 

Mr  Justice  Harlan.  —  Whether  Ihey  extended  to  (lie  whole  ocean  or 
only  to  the  coasts  or  islands? 

Sir  Richard  Webster.  —  So  far  as  Itnssia  was  concerned,  whatever 
siic  gave,  she  gave  it  exclusively  to  the  company.  It  is  quite  clear  that 
[lie  United  Stales'  view  in  1821  was  Ihat  il  had  no  operaiion  against  forei- 
gncis,  and  I  submit  it  would  base-  no  operation  against  foreigners.  Its 
object  was  to  consolidate  the  many  rival  companies.  That  is  staled  also 
in  HancroIVs  book,  quoted  in  the  Britisii  Case,  biil  I  do  not  go  back  upon 
thai. 

Now,  Mr  President,  if  you  will  turn  over  to  page  20  of  our  Counter 
Case,  you  will  liud  there  the  letter  from  the  Coveruor-General  of 
Siberia  : 

Wc  are  familhir  with  the  eimijilnhitx  niadr  hi/  ih,;  AmrrinDi  Com/xini/  In  rei/avd  In 
Ihr  hnrli'vinri  fiirird  iw  //;/  eltizriis  of  the  I'liilcd  Slates  at  their  estalilishnienis,  and 
in  re}.'ard  to  their  supplyiiitf  I'"'  natives  with  lire-arms,  ritese  rnwpl'tinls  aiv  /n'll 
fuiiiidrd.  /ml  iKilhin;/  nni  he  dour  in  Ihr  iii,iller.  1|  wmild  he  nsidess  to  apply  to  the 
I'liiled  Stales'  Coveriiiiient  to  stop  Ihe  trading:  the  conimi'ivial  rules  of  the  United 
Stales  do  not  allow  sueh  iiilerlerenee  on  the  part  (jf  their  (ioverniiient.  7'/,r  („ih/ 
thuiij  II,  he  dune  is  for  Ihe  Coiniiany  to  endeavour  lo  sireiifithen  the  defeii.'es  cd'  the 
prineipal  |daces  in  the  Colonies,  and  f,,r  the  (iuvernment,  at  least,  »o/  /„  f,n;iur  ihU 
/\irri,,n  Iradr.  Hut  the  eslahlishiiieni  of  a  whah'  lisherv  on  Ih-  eastern  shores  of 
Siberia  would  uiidouhtodlyfavoui  It  in  a  hi^;h  decree.  The  eslaldishmenlofa  whalo 
fishery  would  he  a  pretext  for,  and  an  enrouraj,Tiiient  to.  fcivi-n  trade. 

FiUler  down  in  llie  same  letter  : 

MrHiecord  — 

lie  was  the  Superintendent  of  Kamschatka— 

■■«ii/s,  in  his  i-'i,.,.,  ,ii,i,^  „i,i,„i  i„  ii„,  snuillness  „f  our  fnrrps  in  that  part  .d  Iho 
world,  we  rnnu.l  prrroni  /orro/urrs  from  wliu/luf/.  in  the  (IrsI  place,  we  may  n..t  he 
so  weak  as  he  supposes.  The  occasional  appearance  of  a  sint;le  properly  armed 
ship  may  he  sufln  lent  to  keep  ipiiet  and  disperse  iiU  these  whalers. 

Then  onllie2SllinrFel.niary,  1822,  you  will  Iind  that  the  object  which 
was  recognized  there  nmis  to  get  a  fooling  for  Ihis  purpose  -  for  (he  pur- 
|K)se  of  the  coilecling  furs  on  the  .\leutian  Islands, 

or  on  the    norlhern  islands   siUmted  in  direction  of  Belirin!;   Strait     that  ho 

made  Ins  proposal.  o|  whieli  you  h.ave  already  heen  informed,  with  le-ard  lo  wind- 
ing; and  lishiiiK  for  Ihe  henelll  of  Kamlchatka  and  Okhclsk. 
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In  the  face  of  that,  Mr  President,  it  is  not  too  much  (o  say,  1  submit, 
that  regarded  from  the  point  of  view  of  iuformalion  and  facts  gatlicred 
from  every  source ,  there  is  not  liie  slightest  shred  of  evidence  beyond 
the  withdrawn  documents,  now  aihnitlcd  lo  bo  nntrnstworlliy  and  not  to 
be  relied  upon,  of  any  exercise  by  itussia  at  all  prior  to  1821. 

Now  1  come  to  1821 ;  and  I  must  bo  permitted  to  make  a  few  obser- 
vations witii  regard  to  (lie  I'kase  of  1821.  1  road  io  you,  Air  President, 
before  we  adjourned,  at  the  suggoslion  of  my  learned  friend.  Sir  Charles 
Russell,  from  page  38,  I  think,  if  1  remeinbor  right,  of  the  Urilish  Case, 
the  language  of  the  Ukase;  and  I  need  moI  read  it  again.  1  may  have  to 
refer  to  it  perhaps  in  another  connection.  Now  !  ask  llio  kind  attention 
of  the  Tribunal  to  a  point  made  by  my  learned  friend  .Mr  Carter,  wliicli, 
if  I  may  be  permitted  lo  say  so  as  an  advocate,  certainly  was  somewhat 
surprising,  lie  said  lUissia  never  attempted  lo  claim  any  exclusive  juris- 
diction in  any  part  of  Hohring  Sea  :  that  it  was  not  a  claim  (o  exclusive 
jurisdiction;  and  Mr  Carter  sup|)ortc(l  iiis  stalemcnt  by  printed  |)as- 
sages  in  the  .-Vrgumenl.  I  can  give  tlio  references  in  case  llicy  be  re- 
quired. 

Says  Mr  Carter,  it  was  not  a  claim  to  exclusive  jurisdiction;  and 
here  again  I  speak  with  care.  I'or  the  lirsl  lime,  for  the  purposes  of  tliis 
argument,  it  is  suggested  lliat  llie  claim  to  exclude  the  ships  of  all  nations 
1011  miles  from  Ihe  coast  is  not  a  claim  to  (exclusive  jurisdiction  an-I  jxclu- 
sive  dominion.  I  confess,  so  far  as  advocates  arc  allowed  (u  have  i,  clings, 
that  a  feeling  of  surprise  did  come  across  me.  It  occurred  lo  nu;  tliat 
this  proposition  required  some  authority  :  that  excluding  vessels  from 
100  miles  from  the  coast  was  not  an  assertion  of  exclusive  dominion  anti 
an  exercise  of  exclusive  jiu'isdiclion. 

I  desire  to  say  here  with  reference  to  an  observation  niade  by  .Mr  .Jus- 
tice Harlan  more  (liau  once  to  my  learned  friend,  tlio  Attornoy-Ceneral, 
thai  I  do  not  lliiuk  thai  Mussia  had  any  inlenlinn  of  closing  liehriug  Soa. 
I  do  not  think  thai  liussia  at  tliat  time  know  anvtiiiiig  al)out,  tlic  actual 
width  of  tlio  passi!S.  I  do  not  su|)poso  the  passes  Itaii  been  surveyed. 
They  may  have  hail  sut'licienl  knowledge  to  kiuiw  that  they  might  have 
closed  it,  01'  they  might  have  not.  That  they  claimed  that  Ibis  part  of  Ihe 
world  had  all  Uk;  cliar.lclcrislics  which  would  have  juslilied  (hem  in  clos- 
ing the  whole  area,  there  is  no  doubl:  bul  I  am  disposi'il  (o  adopt,  if 
I  maysay  so,  the  view  pid  foi'ward  by  Mr  .lustici;  Harlan,  (lial  whalover 
(iiey  mean(  hy  their  hundred  miles,  they  did  not  have  it  in  tlicir  mind 
that  thoi'eby  no  ship  would  be  able  logo  into  tln^  middle  of  Hehring  Sea; 
but  if  once  that  he  recognized,  it  slreiigthens  my  |iosiliiin  enormously. 
For  (ju  what  aiidioi'ily  of  (e\t-booU,  judicial  sM'iter.  or  juilgiuent,  can  my 
fi'iend  siigg(!st  thai  exchidiug  slii|)s,  exchnliug  uavigaliou,  IVoni  a  givi'U 
belt  from  your  coasts  is  not  making  them,  <!ven  soiuolliiug  nioir  than 
terrilorial  walci's,  for  it  is  an  exercise  of  (loiuinioii.  W'liy.  Sir,  may  I 
remind  this  (omi,  ovi-ry  nuMnber  of  which,  I  know,  is  acipiainled  with 
the  fact,  that  it  has  been  a  subject  of  discussion  whethor  even  within 
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the  three-mile  limit  there  is  not  a  right  of  navigation  for  peaceful  purposes. 
1  know  Mr  Justice  Harlan  was  good  enough  to  read  through,  or  look 
through,  the  judgments  in  Queen  v.  Keyn.  There  is  a  very  considerable 
discussion  in  many  of  the  Judgmcnis  in  Queen  v.  Keyn  as  to  wiiether  in  ter- 
ritorial waters,  tliat  is  to  say  in  waters  in  which,  for  certain  purposes,  un- 
doubtedly ihe  country  had  exclusive  jurisdiction  and  exclusive  dominion, 
whether  th(!  right  of  peaceful  passage  was  not  still  an  international  right. 
I  believe  I  am  not  going  loo  far  in  saying  that  all  the  Judges  took  that  view; 
and  yet  in  the  face  of  that  discussion,  counsel  are  found  to  say  that  the 
claim  to  exclude  siiips  from  100  miles  of  the  coast  is  not  an  attempt  to 
exercise  over  those  100  miles  sovereign  jurisdiction. 

1  have  looked  at  several  books,  and  I  might  really  occupy  as  many 
hours  as  I  wish  to  occupy  minutes,  in  citing  authorities  to  show  that 
the  origin  of  ail  Iliis  idea  of  exclusion  was  an  extension  of  dominion  over 
territorial  waters,  land-locked  seas,  and  a  variety  of  arguments  that  have 
been  brought  forward  to  give  cxrlusive  dominion  ;  but  I  will  content  myself 
with  reading  from  Chancellor  Kent.  1  ask  the  Tribunal  to  listen  to  what 
Chancellor  Kent  said  of  this  claim  of  Mussia,  which  is  sufficient  for  my 
purpose.  Mr  {'resident,  you  know  Chancellor  Kent  by  name,  the  great 
American  jurist.  This  is  in  the  original  edition.  When  I  say  the  ori- 
ginal edition,  1  am  not  certain  it  is  in  the  lirst,  but  it  is  one  of  the  editions 
which  were  edited  by  Ihe  groat  lawyer  himself;  and  I  read  from  the  9th 
edition,  published  in  IHl'jH,  from  the  original  page  31,  the  original  text, 
volume  1  : 

Till'  cliiini  of  ItuHsia  to  sovorcignty  over  the  Pacific  Ocean,  north  of  the  .'ilst 
ilcgrer"  of  latiliidr  as  a  nioso  sou,  was  cousidorod  by  our  Government  in  182i  lo  be 
attaiiisl  tlio  riglits  of  other  natious, 

Mr  Chancellor  Kent  was  not  in  the  habit  of  using  either  vague  language 
or  uncertain  language.  He  describes  it  there  as  the  claim  of  Hussia  to 
sovereignlN ;  and  I  wan!  lo  ask  Ibis  Tribunal  —  I  mustnotanticipale  what  I 
have  lo  say  laler  on  in  attempted  reply  to  Mr  Phelps,  argument,  but  I  ask 
again,  is  there  the  vestige  of  an  aiilhorily  for  the  suggestion  that  the  right 
lo  exclude  oilier  ships  from  navigating  a  belt  of  water  along  side,  on  the 
borders  of,  a  coast,  is  ollierwise  than  an  act  of  sovereignty?  Why,  the 
very  ads  ihal  wo  have  got  to  discuss  laler  on,  the  ads  which  are  properly 
juslilied  as  municipal  slaliites,  Acts  of  Parliament,  in  order  to  protect 
certain  interests  there,  are  a  very  much  less  exercise  of  the  sovereign 
power  of  legislation,  and  are  juslilied  and  supported  by  special  considera- 
tions. Bui  this  was  a  claim  lo  exercise  exclusion,  or  to  confiscate  vessels 
if  they  came  within  10(1  miles  of  Ihe  coasi ;  and  \el,  knowing  the  stress  of 
the  [losilioii,  counsel  suggest  thai  Ihal  was  not  the  exercise  of  exclusive 
jurisdiction,  but  was  what  they  are  pleased  to  call  a  defensive  regulation. 

There  is  not,  Mr.  President,  as  far  as  I  know,  as  far  as  my  research 
has  enabled  me  to  trace  out  lliis  matter,  a  vestige  of  an  authority,  in 
text-book,  judgment  or  legal  writer,  lo  indicate  that  exclusion  of  vessels 
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from  a  margin  of  the  sea  —  absolute  exclusion  —  is  otherwise  than  an 
act  of  dominion  and  an  ad  ofsovereif;nty.  Why,  really,  if  you  will  look 
at  the  citation  at  page  lil  of  Iho  Inilcd  Sladcs  argiimenl,  fioni  Sir  Henry 
ISIaine, yon  will  find  lliese  words.  I  might  refer  to  halCa  dozen  authori- 
ties cited  by  Mr.  (larler;  hut  at  the  bottom  paragraph  of  the  citation  from 
Sir  Henr_,  Maine,  you  will  find  this  : 

At  all  pven(s,  this  is  cRi'lain,  llial  llin  carliosl  'Ifvolopmrnl  of  niaiiliiiii'  ]aw 
seoms  to  liavp  consisted  ill  a  iiiovotncnt  Iroin  mure  lihrruiii,  wliati'ViT  llial  may 
liavo  meant,  to  mare  rlanimm  —  from  navi^^ation  in  waters  uvci'  wliicii  noliuily  claim- 
ed autliority,  to  waters  under  tlie  conlrnl  of  a  separate  sovereif;n.  Tlie  cl.isinjr 
1)1'  seas  meant  delivery  from  violent  (li'piedatioii  at  llie  cost  or  by  llii>  i  \iMtiiin  of 
some  power  or  powers  stronger  than  the  rest.  No  cloiiht  soviu'ci^'nly  nvnr  water 
began  as  a  benotil  to  all  navigators,  and  it  ended  in  taking  llie   form  of  prolcelion. 

And  at  page  146,  quoting  from  the  opinion  of  Sir  Uobert  Phillimore, 
in  Queen  v.  Keyn  : 

According  to  modern  international  law  it  is  certainly  a  rigbt  inciilent  to  eai'Ii 
stale  to  refuse  a  passage  to  foreigners  over  its  territory  by  land,  wlictbrr  in  limi'  of 
peace  or  war.  Bnt  it  does  not  appear  to  have  the  same  right  which  respect  lo  pre- 
venting the  passage  of  foreign  ships  over  this  portion  of  tin?  high  seas. 

.\nd  the  passage,  Mr.  President,  which  I  referred  to  just  now  is  at 
page  40  of  the  same  book,  where  in  his  argument  upon  this  question, 
Mr.  Carter  stales  it  in  this  way  : 

Itussia  never  at  any  time  prior  lo  the  cession  of  Alaska  to  the  I'nilcd  Stales 
claimed  any  exclusive  iv.risdiition  in  Ihe  sea  now  known  as  Uchring  Sea,  buyoiul 
what  ari'  commonly  icrined  tcrrilori^il  waters.  Siiedid,  at  all  liiiii's  >iiici'  liii>  ycur 
1822,  assert  and  ruforce  an  exdiisivi'  right  in  Ihe  "  si'al  lisberies  "  in  said  sea,  and 
also  asserted  and  enforced  the  right  to  protect  her  indnstrii's  in  said  "  lisJKMies  " 
and  herexclusive  interest  in  otlirr  industries  estahllslied  and  iii;iiiili'iii'il  by  ln'i' 
upon  the  islands  and  shores  of  said  sea,  as  widl  as  lici-  exclusivi'  I'lijoyiiicnl  nf  hi'r 
trade  with  her  colonial  eslablisliiiieiils  upon  saiil  islands  and  slmii's,  by  I'slablisb- 
ing  pndubilive  rcfiulalions  inlcrdicling  all  I'orcigii  vessels,  exce|il  in  certain  sp{'- 
cilied  instant. is,  from  approadiing  said  islands  and  shores  neaier  llian  lllO  miles. 

Now,  Mr  President,  let  us  just  for  a  few  moments  consider  what 
the  assertion  of  Russia  was;  and  I  will  ask  you  once  more  to  lurn  to 
the  language  of  the  Ukase  of  1821,  which  will  be  found  on  page  .38  of 
the  British  case.  The  statement  is  as  conveniently  set  out  there  as  at  anv 
other  place. 

Section  I.     The  pursuits  of  commerce,  whaling,  and  lishery,  and  of  all  ri  ' 
industry,  on  all  islands,  poils,  and  gull's,  indndiiii;  ihe  whule  of  Ihe  norlh-west  c 
of  .'imerica,  beginning  from  liidiring  .Straits  lo  the  .ilsl  ofnoilhern  laliliide: 
fi'.im  the  Aleutian  Islands  lo  the  easli'iii  eoasl  dlSiberia,  as  veil  as  alniig  llie  Ki 
Islands,  from  liehring  SIrails  lo  llie  south  eapeid'Ibi'   Island  ol   L'rup,  viz..  lo 
45°  50'  liovlherii  latitude,  is  exclusively  granted  lo  linssian  suhjeels. 

Section  2.  II  is  therefore  prohibited  to  all  foreign  vessels  not  only  lo  lam 
the  coasis  and  islands  belonging  lo  Itiissia,  as  staled  above,  but  also  to  appn 
them  within  less  than  100  ll.dian  miles.  The  transgressor's  vessel  is  sub.jee 
contiscation,  along  witli  Ihe  whole  cargo. 
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in  front  of  llie  words,  "  beginning  from  Behring  Straits  ",  in  the  original 
text? 

Sir  Richard  Webster.  —  In  this  copy  there  is  a  comma  in  front  of  the 
second  "  l{eliringSli"uts".  There  is  no  comma  at  the  first  one.  It  is, 
••  begimiing  from  Beiiring  Straits  to  the  51st  degree  of  nortliern  latitude 
—  on  the  eastern  side;  and  "  from  Hehring  Straits  to  the  south  cape  of 
Ihc  Island  of  Uriip  "  —  on  (he  western  side.  That  was  the  claim  of 
Itussia. 

Senator  Morgan.  — ^Tlie  question  1  had  in  my  mind  was  whether  that 
was  not  a  new  description  of  the  North-West  Coast,  adopted  by  Russia. 

Sir  Richard  Webster.  —  i\o  —  "from  Behring  Straits  to  South  of  31' 
north  latitude  ",  is  the  same  description.  It  is  new  in  one  sense  —  that 
there  are  four  of  live  others  suggested  in  the  course  of  the  argument  by 
my  friends.  It  is  no  new  description  as  far  as  we  are  concerned  —  it  is 
the  desrriplioii  of  the  .Xorlli-West  tioast  of  America,  as  far  as  I  know,  that 
prevailed  Ihrougiioul. 

Senator  Morgan.  —  The  "  iNortli-West  Coasl  of  .\merica  "  might,  in 
a  cerluiii  aspect  of  the  subject  have  referred  to  a  limited  portion  of  the 
shore. 

Sir  Richard  Webster.  —  Perfectly  true. 

Senator  Morgan.  —  Whereas,  in  giving  an  implied  latitude  to  the 
grant  of  privilege  there,  they  might  have  made  it  more  specific  by  saying 
the  "  iXorlh-Wesl  Coast  of  America  ",  and  then  make  a  new  definition, 
giving  (he  beginning  of  it. 

Sir  Richard  Webster.  —The  words  are  •'  the  whole  of  the  North-West 
Coasl  of  America  '"  —  [lerfectly  (rue  ;  and  if  there  be  a  documenl  —  and 
I  hope  this  will  no(  be  forgotten  —  giving  another  meaning  to  "  north- 
west coasl  ",  al  any  stage  of  this  correspondence,  I  will  read  it  of  course, 
and  not  only  read  it,  but  will  point  out,  (if  there  be  such  a  documenl)  its 
full  meaning  against  me.     Bui  I  must  in  deference  lo  what  you  have  been 
good  enough  to  pul  to  me  —  sa\  thai  I  assert  again,  from  the  lime  of  the 
Ikasc,  (lownlhroiigli  the  whole  hislory,  lo  tliecession  in  1807,  there  is  not 
a  (Idcumenl  that  suggests  that  "  .North- Wesl  ",  had  the  limited  meaning. 
Now  my  friends  say  this  :  "It  is  perfectly  true  that  the  Ukase  did  in- 
clude llie  whole  Norlh-West  Coasl :  It  is  perfectly  true  that  the  Ukase  did 
iiuhule  the  whole  I'acilic  Ocean   and  Behring  Sea  —  (I  am  usin"  that 
expnission  so  as  not  lo  Ijc  tliouglil  lo  be  begging  it  against  them  —  what 
(hey  call  the  "  Pacific  Ocean  ",  and  Behring  Seal  —  but  the  Treat  \ 
did  not,  and  (hercioie,  you.  Groat  Britain  acquiesced  in  the  claim  of  Rus- 
sia in  lichring  Sea  ".     Is  that  (rue,  or  is  it  not,  Mr  President?     I  do  not 
wish  to  do  an  injustice,  if  I  can  avoid  it,  to  my  friend.     I  will  read  two 
passages  from  the  Counter  Case  and  Argument  which  make  this  clear. 
At  page  19  of  Ihe  Counter  Case  Ihey  say  this  : 

Till'  Ukase  of  ISIll  evoki'd  slron;.'  piolests,  and  (lie  cliaraeler  of  lhe.soprolesls  is 
cxidaiiiiMl  al  pajres  ;i(;  :iiid  ;il  of  Ihi!  Case  of  llie  Uiiiled  Slales.  II  is  fiirdier  [loinlpd 
uul  al  pa;.'es  bi  and  .'i;!  liial  in  llie  Irealies  resuUing  iVoni  lliese  inolesls  a  clear  dis- 
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tinction  is  iiilpndnd  to  bo  drawn  between  the  Pacific  Ocoan  and  Bnhrinp;  Soa,  and 
that  by  formally  withdrawing  Ihi?  operation  of  lli(>  Ukasi;  as  to  llie  Pacific  Ocean, 
Lnt  not  as  to  Bciirin);  Sea,  a  rocofrnition  of  its  continued  operation  over  tiie  latter 
body  of  water  was  necessarily  implied. 

Now  there  is  nothing  much  stronger  liian  this  assertion  which  they 
liave  attempted  to  prove  —  that  inasmuch  as  liie  Treaties  tiiemselvcs, 
either  on  their  lace  or  hy  looking  at  documents  which  (Ireat  IJritain  could 
not  deny  —  either  Iron'  the  Treaties  and  those  documents,  "  Pacific 
Ocean  "  does  not  include  "  Hciiring  Sea  "  ;  "  i\orth-\Vosl Coast"  docs  not 
go  furliier  norlii  liian  (U)".  Therefore  there  is  an  ample  recognition  of 
the  continued  operation  of  the  Ijkase  of  1821  over  ilehringSea  and  over 
the  North-West  Coast,  north  of  60°. 

Now  Mr  President,  1  must  address  myself  to  this  |)oint,  having  full 
regard  to  the  natui-e  of  this  Trihunal,  and  not  being  able  to  dismiss  it  in 
the  summary  way  that  I  should  in  an  ordinary  Court  of  Justice  in  our 
Country.  Mr  Carter  tells  me  that  the  United  Stales  Counsel  are  not  (|uite 
in  the  same  position  as  we  are,  but  that  Ihe  opinion  of  I'niled  States 
Counsel  is  supposed  to  give  validity  to  argiunenls ;  therefore  they  also 
vouch  tiiem,  and  therefore  I  must  deal  with  this  matter.  I  find  at  page 
3(5  of  the  United  States  Argument,  this  statement  : 

In  the  view  of  (he  undcrsifrned .  Mr  Blaine  was  entirely  successful  in  esta- 
blishin,!;  his  contention  that  the  assertion  hy  llussia  of  an  exceptional  authority 
over  the  seas,  including  an  interdiction  of  the  approach  of  any  foreign  vessel  within 
100  miles  of  certain  designated  shores,  while  abandone  y  her  treaty  wilh  (Ireat 
Britain  in  18^5  — 


I  ask  the  Tribunal  to  notice  this  — 

as  to  all  the  northwest  coast  south  of  the  tiOtli  parallel  of  north  latitude,  was,  so  far 
as  respects  Behring  Sea,  and  the  islands  thereof,  and  the  coast  soutii  of  the  tiOth 
parallel,  — 

that  is  :i  mis-print,  it  is  "  north  of  the  (iOlli  paralled  "  — 
never  abandoned  by  her,  but  was  acquiesced  in  by  Great  Britain. 

It  would  have  been  more  satisfactory  lo  us  (and  I  think  it  would  have 
been  more  satisfactory  lo  the  Tribunid),  if  inasmuch  as  a  delinilo  finding 
in  favor  of  the  United  States  is  asked  on  this  point.  Mr  Carter  liad  found 
it  possible  to  have  indicated  to  us  what  the  arguments  were  in  support 
of  that  complete  success  of  Mr  lUaine ;  but  inasmuch  as  1  am  determi- 
ned,  at  any  rate,  that  the  Tribimal  shall  know  the  exact  |)osilion,  will 
they  give  me  llieir  kind  altcniion  for  a  few  moments  while  1  endeavour 
without  one  word  of  colour  of  my  own^  lo  show  thai  the  confidence  in 
the  success  of  Mr  Blaine  was  not  such  as  Mr  Carter  has  thoughllit  to  indi- 
cate at  page  30;  and  I  will  ask  the  Tribunal  (if  I  am  not  unduly  trespas- 
sing on  them),  to  turn  to  .Appendix  II  to  the  Ikitisli  Case,  because  the  few 
documents  I  have  to  refer  to  happen  to  be  set  out  vcvbalhn  there. 

1  turn,  first,  to  part  2  page  i.     I  am  not  going  to  read  the  letter,  but 
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I  am  jjoing  lo  stale,  Sir,  what  it  contains.  II  is  llie  first  announcement 
from  the  Clievalier  de  I'oletica  to  tlic  Secretary  of  State  of  tlie  United  Sta- 
tes. It  is  under  date  of  llie  28tli  February  1822.  In  tliat  letter  tlie 
ex|)ression  "  iNortii-West  Coast  ",  occurs  six  times.  We  are  not  now  on 
the  question  of  a  charter  to  a  company  —  we  are  not  now  on  tlie  question 
of  privilcj^es  given  to  individuals  —we  are  on  the  question  of  international 
negotiations,  and  there  is  not  less  good  faith  l)etween  nations  than  there 
is  between  individuals.  The  phrase"  Nortii-Wesl  Coast"  is  used  six 
times.  In  every  instance  it  is  used  of  tlie  coast  extending  from  I5eh- 
ring  Straits  lo  whatever  point  in  the  south  the  Uussian  dominion 
went  to. 

Therefore,  upon  the  question  of  what  "  Norlh-Wesl  Coast  "  meant  in 
the  opening  letter  to  the  United  Stales  dealing  witii  these  negotiations, 
"  Norlh-Wesl  Coast  "  has  a  distinct  and  recognized  meaning. 

What  about  "  Pacific  Ocean?  "  "  Pacific  Ocean  "  occurs  several 
limes,  but  1  will  call  attention,  if  you  please.  Sir,  to  the  passage  on 
page  3  near  the  end  of  the  letter  : 

1  oiijj-ht,  ill  llic  liisl  |ilri(c,  to  iu(|ni'sl  you  (o  considur,  Sir,  llial  the  Uussian  pos- 
sessions ill  tlio  I'acilic  OciMii  oxli'iid  on  llic  Xorlii-Wcsl  Coast  of  America  from  the 
Boliring  Straits  to  tlH.'.'ilsl  ilcgrco  of  north  latitude. 


No  Uussian  minister  has  everallempted  to  put  upon  this  language  the 
construction  my  friends  seek  to  put  upon  it.  Acciording  to  my  friend, 
.Mr  Carter,  the  liargain  which  followed  out  this  negotiation,  without  any 
change  of  expression,  is  to  be  supposed  lo  iiavo  intended  a  dill'erent 
meaning  to  these  words.  When  that  negotiation  commenced,  "  Norlh- 
Wesl  Coast  ■'  had  a  dislincl  and  definite  meaning  for  the  purpose  of  that 
negotiation.  "  Pacific  Ocean  "  had  a  distinct  and  definite  meaning  for 
Ihepurposeof  Ihatnegoliatioii.  The  Iwoareconsislenl.  If  "  North-West 
Coast  "  means  the  lisiere  only  from  (10",  then  "  Pacific  Ocean  "  does  not 
include  Hehring  Sea.  If  "  Nortli-\\'est  Coast  "'  does  go  up  to  Hehring 
Straits  "  Pacilic  Ocean"  does  include  "  Hehring  Sea  ".and  I  am  not  over- 
stating the  case  as  you  will  find  —  in  every  single  instance  in  which  that 
occurs  in  liial  letter  those  arc  the  meanings  of  those  words. 

Now  that  is  the  opening  of  the  negotiation  with  the  United  Stales. 
Now  let  us  took  at  the  opening  of  ncgolialion  willi  Great  Hritain. 

Would  you  be  good  enough  to  turn  back  to  page  I  of  the  first  [larl  — 
it  is  the  letter  from  Paron  .Nicolay  lo  Ihe  Marquis  of  Londonderry.  It  is 
in  French,  but  perhaps  I  ought  to  refer  to  Ihe  two  letters  —  Baron  de 
Nicolay'softhe  .31st  OcUdjer,  including  Count  Nesselrode's  of  the  7lh  Octo- 
ber. They  are  at  pages  1  and  3  of  the  first  part.  They  are  both  in 
French,  bulany  memberof  the  Tribunal  who  will  kindly  run  his  eye  down 
will  he  able  lo  see  the  words  in  a  moment  in  several  places  :  Les  mivs' 
nord-ouest  i/c  l' Ainrr'njiw  apparteiiniit  a  In  liussin ;  Ics  coles  nord-ouesl  de 
rAmi'riqiie  :  La  c6le  nord-ouest  de  FAmiriijue,  dcpnis  le  detroil  de 
Behring  jusqu'av  fil". 
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Then  liirniii}^  ovor  llic  ni-xl  pa^p  von  will  see  : 

Ce/fr  piirtic  de  I'Ocvan  Pacifiqi.i,  qiir  /inrdrnl  uo^  po.tspsxinns  pii 
Amrrit/iir  rf  en  Asir.  — 

lliiil  is,  llie  Pac'iiit-  Ofeaii  which  bounds  our  possessions  in  America iind  in 
Asia.  And  I'nrlherdown  in  the  same  Idler  there  is  anollicr  rerereiice  lo 
llie  Pacific  Ocean. 

Now  tliis  loder  of  the  7lh  October,  from  Count  Nesselrodo  lo  (lomil 
Lieven,  a^ain  has  many  rel'crencos  botii  lo  tlie  North  West  Coast  and  the 
Pacific^  Ocean,  and  ajjain  occurs  the  pln-ase.  La  posse/isioiin  Hi/s'<('!<  siir 
ley  ('('ilrs  niird-iiiiexl  de  rAineru/iie  el  iinrd-esl  de  I' Ante. 

.And  llicn  aj^iiin  :  La  rule  nord-miesl  de  /'Anierli/iie,  de/ji/ls  le  delro'it  de 
Itchrinii  juniiii'iiii  M  de  lal'ihide  sejitenlr'nnude  — a  I'nrthor  reference  lo 
the  Pacilic  Ocean.  Tlierefdrc,  in  Ihe  documeiils  which  open  Ihediphnnalic 
ncfidtialions  these  words  are  us(>d,  and  used  in  the  only  sense  in  which 
they  could  be  used,  as  meaniii};  the  whole  '■  North-West  Coast  ",  the 
whole  of  Ihe  "  Pacific  Ocean  ".  Is  there  less  f^ood  faith  between  nations 
than  between  individuals?  lam  to  I.e  followed  by  one  whom  I  Know  to 
be  a  j;reat  lawyer  and  advocate  and  diplomatist.  Will  my  friend,  Mr  Phelps, 
su};gest  —  I  know  he  will  not  —  lliat  good  faith  between  people  who  are 
neyoliatinj;',  between  nations,  is  less  lli.Tn  between  individuals?  If 
anythiiif;  —  if  fhcre  coi.Id  be  such  a  difference  of  standard  —  if  should 
be  higher;  but  al  any  rate  it  should  be  as  high. 

Now,  Sir,  Ihe  position  of  things  is  this —  that  bad  this  been  an  ordi- 
nai'y  contract  between  individuals  and  vou  wanted  to  turn  round  and  say  : 
11  is  (piile  true  that  we  began  the  negotiation  understanding  what  we 
meant  by  "  Northwest  coast  "  :  it  is  quite  true  that  we  began  the  negotiation 
understanding  whal  we  meanl  by  ''  Pacific  Ocean  ",  but  in  the  course  of 
the  negotiations  those   wonis  acipiired  a  different  meaning  :  "  .Xorlh- 


W'cst  coast  "  no  longer  meant  what  we  called  it 


from  Hehring  Straits  to 


5P'  ",  it  only  meant  "  from  00"  lo  Vy\°  ".  ■•  Pacilic  Ocean  "  no  longer 
meant  what  we  called  it,  it  only  meanl  "fhat  part  of  the  Pacilic  Ocean 
which  is  sonlh  of  the  Aleidian  Islands". 

I  will  ap|)eal  to  an\  judge  —  to  any  one  who  has  any  judicial  or  legal 
experience.  .Assuming  that  a  negotiation  between  individuals  starts  with 
both  parlies  understanding  "Pacilic  Ocean'',  and  "  North-West  Coast,' 
as  meaning  what  I  have  said,  and  one  of  the  parlies  after  the  contract 
turns  round  and  says  :  "  OU  no,  when  I  made  the  contract  \Nitli  you  I 
meant  something  (pule  difTerenl  by  those  two  expressions",  whal  is  the 
first  thing  a  judge  would  say  ?  If  is  :  •'  Where,  in  the  course  of  the 
negotiations  did  you  ever  call  the  attention  of  the  other  parly  "  lo 
the  fact  that  you  were  using  the  expressions  in  a  difl'erenl  meaning? 
I  hope  1  have  made  my  point  clear  lo  your  mind,  .Mr  President —  I  do 
nol  wish  lo  repeat  myself  —  I  say,  starting  in  October  1821,  through 
the  whole  course  of  these  books  (and  all  the  original  documents  are 
here),  there  is  nol  a  trace  of  the  suggestion  of  a  change  of  meaning  in 
either  "  Norlb-West  Coast  "  or  "  Pacilic  Ocean",  so  thai  the  point  which 
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I  ■>'.'!>  — 

Mv  Senator  Morgan  was  good  onoiigh  to  put  lo  mo  for  my  oonsidoralion 
lolls  in  my  favour,  hccausc  lliey  were  using  words  in  a  meaning  perfectly 
well  known  lo  llic  parties.     Itiit  is  Micro  aiiytliing  the  other  way? 

Mr  Justice  Harlan.  —  Will  \ou  lol  me  ask  you.  Sir  Itiohard,  if  it  will 
not  inloiTupt  )o{\.  what  do  voii  lliiiik  Mr  .\dams  meant  in  his  lollor  lo 
Mr.Middloloii  of  .luly  22nd  when  he  said  "  the  Southern  Ocean  "? 

Sir  Richard  Webster.  —  lo  what  page  nro  you  roforring,  Judge? 

Mr  Justice  Harlan.  —  To  page  lil  of  vol.  I  of  IIk?  Appendix  lo  the 
Case  of  llio  United  Slates. 

Sir  Bichard  Webster..  —  To  what  passage,  .ludge,  might  I  ask? 

Mr  Justice  Harlan.  —  The  third  paragraph. 

Sir  Richard  Webster.  —  The  paragraph  commencing  :  "  The  l.'uitcd 
Stales  can  adiiiil  no  part  of  llicso  claims  "? 

Mr  Justice  Harlan.  —  Ves. 

Sir  Richard  Webster.  —  II  says  : 

Till'  UiiiliMJ  Stall's  cuii  iulniil  no  [larl  of  tliosn  riainis.  Tlioir  ri^'hl  nf  ii!ivif.'ntii)n 
iinil  cil'  lisliini;  is  iHTfccl.  iiiul  lias  lici'ii  iii  cniislanl  cxi'ii-iso  I'rniii  llu'  carlirst  liiiios 
after  llii'iiuaco  nf  l7S;i,  tlu'i)ii,i.'|j(iul  the  wIkjIc  cxlcnt  of  llio  Southern  Ocean,  siili.ject 
only  Id  the  onlhiary  cxeeiilinns  and  exclusions  of  the  teiiitorial  jiiiisiliclions , 
whicli  so  far  as  Hussian  ri;.:lils  are  eonecrnotl  are  confined  looerlain  islands  north  of 
the  lillv-tifth  dcureo  of  latitude,  and  have  no  I'xistoneo  on  the  continent  <>(  America. 

I  iiiav  loll  you,  Judge,  that  I  am  very  much  ohliged  lo  \ou  for  pointing 
itoul  lo  mo  —  it  Rls  in  exactly  with  Iho  point  I  was  going  lo  have  urged 
to  you  lalcr  on.  At  Ihis  time  it  was  a  recogni/ed  jirinciple  —  when  I  say 
rocognizod  it  was  a  principle  of  international  law — Ido  not  really  know 
thai  11  (loos  nol  prevail  up  lo  the  present  lime  —  but  at  this  time  it  was  a 
rocogni/od  principle  of  intornalional  law  that  you  might  land  on  unoccu- 
pied coasts,  in  the  course  of  general  rights  of  lisliing  and  navigation. 
Would  you  kiiidh  look  again  al  that  hook.  I  am  going  lo  read  from  page 
III  of  llio  2nd  pari  of  Iho  same  hook  with  reference  lo  Mr  Juslico  Harlan's 
point  which  ho  was  good  enough  to  put  to  me.  This  is  a  loiter  from 
.Mr  Forsylh  who  was  Socrolary  oi  Stale. 

Mr  Justice  Harlan.  —  Tlio  lollor  is  from  Mr  Forsyth,  Secretary  of 
Stale  lo  Mr  Dallas. 

Sir  Richard  Webster.  —  The  second  paragraiih  of  the  letter  is  this 
(Sec  Appen  II  B.  C.  part  2  p.  10  : 

The  1  st  article  of  that  inslrumoni  is  only  declanitory  of  a  right  which  the  parties 
lo  it  possessed,  under  the  law  of  nations,  withoul  eonvenlional  slipnlations,  to  wit, 
to  navigate  and  lish  in  the  ocean  u])on  an  unoccupied  coast,  and  to  resort  to  such 
coast  for  Iho  purpose  of  trading  with  tlu'  natives. 

Ido  not  know.  Judge,  whether  you  know  that  the  same  claim  was  made 
hy  the  United  Stales  much  later  in  connection  with  the  Falkland  Islands 
It  was  at  Ihis  time  —  I  do  not  know  that  it  is  not  still  —  supposed  by 
inlcrnational  law  that  you  could  land  upon  an  unoccupied  coast,  and 
without  any  grant  or  jiermission  for  the  jiurpose  of  trading  with  the  na- 
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li\(>s:  iiiiil  s|M-akinf;  ul'  tliitl,   Mr  Wliualoii  ul  pagu  171  rel'urring  lu  this 
VLTN  li'adiiij;  says  : 

Adiiiilliiij,'  llial  lliis  iiiliToiii't'  wus  just  and  was  in  contciiiiihitiuii  ul  tlii'  parlies 

to  Ihi'  inlivoillioll   — 


Thill  is  ahoiil  Hie  leu  yeai's  : 

it  wiiuld  iiol  I'idlnw  llial  llii!  rnili'(l  Stall's  t'vi'r  inliMidiid  to  alKiiidnii  llii' just  ri^'lil 
ai  l>iiii\\lcdj.'i'd  liy  lln;  llisl  ailicio  lo  li(di)ii(.'  to  llii'in  iiiidcr  tlio  law  id'  nations  /'.  i'. 
to  riii|U(Mil  any  pail  id'  tin'  iinnriiipiuU  coasts  olNoilli  Anit'iica,  lor  the  pinposi"  ol 
ti.-liiiif.',  or  tiadinj;  wllli  the  natives. 

Now,  my  aiiswerlo  nou,  MrJiisliec  llarhin,  is  this;  —  That  Mr  Ailams, 
when  hi!  wrote  on  the  liJnd  of  July,  said  :  we  eaniiol  admit  your  lerrilo- 
rial  claims  (Idnmi  lo  hililude  ."jl";  we  eaimot  admit  your  ri^ht  to  |)rev(!iit 
us  from  uavijialinj;  ami  lisiiiu};,  lor  llu!  only  possessions  thai  you  have 
orin|iii'd  are  eerlain  Islands  north  of  the  o.'i"  of  latitude,  and  therefore  he 
was  af;ain  referring;  lo  wlial  he  helieved  to  he  the  true  view  of  interna- 
tional law,  thai,  if  Ihe  itnssians  had  got  no  occupation,  they  could  not 
prevent  other  nations  from  landinj;. 

Mr  Justice  Harlan.  —  I  do  not  think  you  quite  appreciated  my  ohjecl 
in  askinj;-  thai  (lueslioii.  Sir  ilichaid.  In  Ihe  |taraf;raph  liel'ore,  Mr  Adams 
descrihes  Ihe  proleclion  of  territorial  jurisdiction  "  from  Ihe  i.'ith  (lej;ree 
of  North  lalitiule  on  Ihe  ,\siatie  coast  lo  the  latitude  of  iil"  North  on  the 
NN'eslern  coast  ". 

Sir  Richard  Webster.  —  Voti  will  ohscrve,  Judge,  that  no  Norlliern 
limit  is  menlioneii. 

Mr  Justice  Harlan.  —  Ves. 

Sir  Richard  Webster.  —  It  {joes  up  lo  Mehring's  Straits. 

Mr  Justice  Harlan.  — 

And  lliey  assiiinr  liio  li^jld  of  inli'idiclinp!  Ihe  navigation  and  the  lishcry  of  all 
olhiM'  nations  to  llir  uxlcnl  of  100  miles  IVoni  tlio  whole  ol'  Ihat  coast. 

Then  he  proceeds  to  announce  what  he  understands  lo  he  the  princi- 
pal rights  of  navigation  and  lishiig  of  the  citizens  of  the  United  Stales 
throughout  the  whole  ejilent  of  the  Southern  Ocean. 

Sir  Richard  Webster.  —  Thai  is  the  same  thing  as  the  "  Pacific  ". 

Mr  Justice  Harlan.  — That  is  what  the  object  of  my  queslion  was, 
—  lo  know,  when  he  used  the  words  "  Soulhcrn  Ocean  ",  whelher  he 
meant  by  that  phrase  to  include  the  waters  of  Hehring  Sea  up  to  Heh- 
ring  Strails? 

Sir  Richard  Webster.  —  Most  certainly.  I  am  extremely  obliged  lo 
you,  Judge,  for  this,  or  any  other  question.  I(  it  be  necessary  lo  de- 
monstrate that,  I  can  demonstrate  that  Ihe  "  Southern  Ocean  "  and  the 
"  Pacific  Ocean  "  were  used  as  interchangeable  terms  repeatedly  at  this 
time;  and  my  point  is,  in  reference  to  Mr  Adam's  letter,  thai  there  is  not 
a  word  to  suggest  that  he  stopped  at  60°. 
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I  did  not  mean  myself  lo  refer  lo  tliist  ieller.  hccniisc  I  was  Ircaliiiy 
the  correspondence  as  a  whole;  hut  I  here  is  no!  a  word  lo  indicate  thai  ho 
stopped  al  (1(1  ".accordiu;;  to  Mr  barter's  conlcnlinn,  —  that  lliey  wcrcfjiving 
np  an\  ri^Mil,  not  oid\  willi  regard  lo  ilchring  Sea,  hut  anUhing  which 
was  lo  the  noilh  of  that  point  ()()'.  All  I  say  is  this,  that  no  other  cons- 
trniiioii  can  fairly  he  put  on  that  lan{{iia(;e  al  llic  present  linic  And 
I  lliink,  Sir,  there  is  ((inclusive  proof  of  what  I  am  sayini;.  I  need  not 
Irouhle  yon  lo  look  at  it,  hnl  in  Volume  I  of  the  Appendix  lo  the  Mri- 
lish  Counter  Case  is  set  out  a  letter  from  Mr  Adams  lo  Mr  Hush,  on  the 
same  date,  Hie  'l'2iu\  of  July,  \H'2'.\.  lo  which  you  referred  me.  Mr  hnsh 
was  llic  Minister  lo  (ircat  Britain,  and,  in  the  last  paragraph  hut  one 
from  the  hollom  oi'pag(!  .'>(i,  it  says  : 

Ity  (lif  Ukase  of  (ho  Kmpeini'  Alexaiiiier  oC  lli(!  llli  (KKIi)  Se|i|eiiilier,  IS-Jl.an 
cxildsivc  (enilciiial  i'i,i.'li(  (in  (he  iiiii(h-W('sl  cuasl  oC  America  is  asserteil  as  lieloii- 
(.'ill^;  In  lliissia,  ami  as  exd'ndiii;.'  Ikiiii  (he  iinrlherii  exdciiiily  oC  (he  cDnlliielM  lo 
laliliii(e  M"  and  I  In  navi}.'ali(in  and  lisheiy  el'  all  ullieinalldiis  are  inlerdicted  by  lliu 
same  Ukase  te  the  e\len(  id  1(1(1  Italian  miles  I'lum  the  ceasl. 

I  need  not  say  that  Mr  Adams  would  not  refer  lo  Ihe  I'kase  in  two 
letters  willeii  upon  Ihe  same  day  referring  lo  it  as  excluding  llehring 
Sea  ill  one,  and  including  it  in  Ihe  other.  In  the  paragraph  ahove  that  to 
which  I  call  attention,  lie  (|Uotcs  tlie  I'kase  as  iieiiig  liii!  claim  of  exclusive 
jurisdiction  from  the  'i,")lh  degroe  of  norlh  laliliide  on  the  Asiatic  coast  lo 
the  olth  degree  north  on  Ihe  American  continent,  lie  is  coming  all  Ihe 
way  round,  and  llien  he  refers  throughout  lo  the  whole  exieni  of  Ihe  Sou- 
lliein  Ocean,  and  many  people  al  that  lime  spoke  of  the  "  I'acilic  Ocean  ", 
as  heing  the  Snulliern  Orean,  heeanse  they  got  to  il  hy  coming  round  Cape 
Horn.  Now  1  pass  on,  having,  I  hope,  not  im|iroperly  endeavoured  to  answer 
the  (jiieslion  you  were  good  enough  lo  pul  lo  me.  My  point  is,  thai  those 
are  the  still  meanings  of  lliose  words.  \)o  thcv  change  it'.'  Will  yon  he 
good  enough  to  turn  over  lo  page  (V.)  of  Ihe  lirst  pari  of  vol.  2  of  the 
.Vppendix  lo  the  Hritisli  Case'.'  Here,  at  least,  1  am  upon  safe  ground. 
The  lirst  letter  I  read,  Mr  President,  was  on  October  21  si. 

The  President.  —  On  page  (il?  il  is  nol  a  letter,  but  a  draft. 

Sir  Richard  Webster,  —  The  actual  Idler  is  given  on  jiage  61,  but 
lo  save  you  Irouhle,  1  was  giving  the  page  where  you  would  liiid  the 
actual  document  1  was  going  lo  refer  lo.  The  documeni  is  a  draft  con- 
vention enclosed  in  a  letter  of  the  12lli  .liine  I82i  nearly  three  vears 
—  yon  will  follow  mo  —  after  the  letter  of  October  1821.  What  did  Great 
Britain  understand  by  "  Pacific  Ocean  "".'  —  what  did  Great  Britain 
understand  by  "  Norlh-West  Coast  "al  this  time'.'  This  is  supposed  lo  be, 
according  lomy  friend,aconimunicalionof  people  who  wore  using"  north- 
west coast  "  and  "  the  Pacific  Ocean  "  in  dilVerenl  senses  to  those  which 
1  have  indicated  were  pul  upon  them  when  the  negotiations  commenced. 
Will  you  kindly  look  at  the  page  to  which  I  call  attention  —  page  63. 
(Part.  2,  Appen  II  B.  C.)     I  will  iv.ui  iiic  English  .translation,  although 
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bulli  llm  Kiinlisli  and   I'reiicli  loxis  lire  riled  side  hy  side.     Il   says   : 

II  is  a|.'ii'i'(l  hflwi'i'ii  llic  lii^'li  (liiiiliacliiif.'  I'arlii^^  llial  liu'lr  riispi'divc  siil)jut:ls 
sliall  I'lijiiy  lliii  I'i^'lil  III  li'i'i'  iiavl);aliiiir  alMiip  llic  wlmli'  rxlnil  iil  llii^  r.icillc  Oii'aii, 
cuiiiiiiciu'iiiliiin  lilt'  Mil  willilii  llt'liriii^;''*  SIraiN. 

11  is  il  lilllo  sli'iiii;;  li>  siii;>;i'sl  lliid  llii'  |)iM)|di;  nnIih  iiiiido  llii>  Trcidy  ii 
Trw  iiioiillis  artiT  Mils  NMM'i-  iiol  p'lliii;;  llic  i'i;;lil  ol'  iiavi^Mlin^' and  lisliiiif; 
in  Hidiriiif;  Sea  wIkmi  IIm<\  witc  wiilin^  (mi  .lid\  2illi,  and  Ihcri'  nsin;; 
tlic  ('x|in'ssii)n  I'arilic  Ocean  in  Ihe  sense  ol'llie  sea  evlendiiii;  rif;lil  np  lo 
Melirin;;  Slrails  so  as  lo  include  llie  sea  williin  helirin},'  Slrails.  Wonld 
you  kind!)  turn,  if  I  am  ind  iindnl\  lres|ias>in^  ii|i(ni  \ou.  lo  Ihe  cinilrv- 
projt'l  wliicli  is  ^i\en  in  Kt'cncli,  and  von  vsill  lind  il  al  Ihe  be^innin^  of 
pa^e  (i'>,  Ihei'o  Villi  will  lind  no  su^^eslion  i'l'oin  lliissia  llial  (ii'eal  Itri- 
lain  was  usinn  "  I'acilic Ocean  "  or  "  iKulh-vvesI  coast"  in  a  diilerent  mean- 
ing. On  Ihe  cinilrary,  Ihe  ohjeclion  taken  lo  the  lun^'iiagn,  as  yon  will 
remember,  —  llie  Attorney  (ieneral  called  your  all(Milion  to  il  —  was  not 
because  llnssia  did  not  wisii  to  fzive  a  riijiit  of  nuvif;atinf;  in  iWdiriiif;  Sea, 
but  because  they  tliou;;ht  tliat  i\\v.  iiiii/rr-/in>/cl  inij;iil  f;ivu  a  rif;ht  lo  visit 
places  north  of  hehrinf;  Straits,  iind  yet  il  is  to  bo  supposed  (hat  the  par- 
lies were  ne{;(ilialinn,  havinj;  a;;ain  piil  a  limit  to  the  ordinary  words 
"  I'acilic  Ocean  "  and  "  .North- WVsl  Coast  ". 

Lord  Hannen.  —  The  7th  Article,  as  it  appears  lo  me.  must  point  to 
this,  that  Ihe  llnssians  treated  Ihe  I'acific  Oeean  as  reaching  up  to  IJehrin}; 
Straits. 

Sir  Richard  Webster.  —  Ves. 

Lord  Hannen.  —  I  lliink  it  is  absolutely  demonstrated  that  that  is  so 
by  these  three  .Vrlicles  V,  VI  and  VII.  II  draws  a  distinction  in  the 
Vllth  :  between  the  I'acilic  Ocean  up  to  lleliring  Strait,  and  the  sea 
beyond. 

Lus  vaisscau.x  ltrilaiini(iucs  el  itusses  iiuvi;.'tiaiit  sur  I'dciJan  l'acili(|iu!  et  la  mcr 
ci-dessus  indi(|iiuu 

That  is  Ihe  sea  lo  the  norlli  of  IJeliring  Strait. 

qui  soronl  forces  pariles  leuipcli's.eu  \t:\v  (|ai'li|ui'  auln^  uccidenl  a  se  relafricr  dans 
Ics  ports  rcspoclifs,  pmnronl  s'y  lailmiln'i'  ut  s'y  poiiivuii'  do  Ionics  clioses  ncccs- 
saires,  el  se  rcnicltrL'  en  iilcr  liliriMiieiil,  sans  puver  aiicnii  diuil  Imrs  coax  do  porl 
el  des  laiiaux,  <iiii  n'cxcedeidiit  |ias  ce  que  payenl  Ics  uavircs  indigenes. 

Then  al  the  end  lli~  expression  is,  "  ou  il  aura  aborde  ". 

Sir  Richaid  Webate:. —  Ves.  Would  you  look  at  Article  VI,  wiiicb 

says  : 

DonJnavanI  il  ni'  pouria  elie  loruK;  [lar  les  sujets  liritanni(|ups  aucuu  etablissc- 
nicnl,  ni  sur  les  c6los  ni  sur  la  lisitre  dn  conlineni  comprises  dans  Ics  liniiles  dos 
possessions  Rnsscs  di^'signi''cs  par  I'Arlicle  II. 

.\s  to  every  document  I  might  take  up  out  of  some  forty  or  fifty,  the 
some  observation  might  be  made.  1  might  say  here  —  I  do  not  court  iii- 
lerruplion — I  am  only  giving  notice  to  my  friend  Mr  I'hclps  —  that  there  is 
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-     I3;i;i  — 

not  one  sin(;lc  tlocumeiil  ol' all  Ihese  in  which  Ihc  more  liniilcd  inciining 
is  |inl  nil  "  Niirlh  West  ('.(nisI  ";  and,  liu'ri'lMi'iN  allhoiif;li  I  have  eiidc- 
avorcd  In  pick  mil  Ilic  sliikin;;  oncs.liii'v  arc  hy  no  means  the  oiilv  docii- 
moiils  that  siippnrt  my  coiilciiliiin.  II  is  the  I'lict  thai  in  nc^'Dlialinns 
cxii'iidin;;  fur  years  liclw ecu  llii'(!c  ffroal  I'liwcrs  — lliissia  and  Ihc  I'liilcd 
Stales  :  Itnssia  ami  Orcal  Itrilaiii  —  Iheic  is  not  a  trace  of  this  contuntion 
made  I'oi  the  lir-l  lime  itv  Mr  lllaiiie  in  llie  year  IS'.KI,  in  answer  lo  F,iird 
Salishiiry. 

Mr  Justice  Harlan.  —  F,cl  me  put  this  loyon  in  that  coniMM-lion,  if  I 
am  mil  iiitcri'iiplin;;.  I  iimlcrsland  Imth  sides  tii  cinileiid,  oi'  lo  admit 
that  llussia  did  not  inlcnd,  hy  the  ukase  of  IK2I ,  to  close  Jlehrinf;  Sea, 
and  tiiat  she  was  mil  sn  uiiderstooil  hy  cilhiM'  side  al  Die  time  as  inliMid- 
iii^'  III  I'liise  Iti'hriii;;  Sea.  allhiiii^li  Mr  llannin^  su^};ested  that  a  limit 
slliilllil  lie  put. 

Sir  Richard  Webster.  —  Vmi  must  e\cliide  Itehring  SIrails,  .IikIki!, 
II  wiMilil  have  I'jiiscd  il  nil  llie  N'lirtii.  I  am  speaking  of  closing  it  from 
lliu  South. 

Mr  Justice  Harlan.  —  I  umlorsland  that.  Mr  Canning  said  the 
application  nflhal  IIMI-mili'  limit  wuuld  close  llehriiig's  Straits. 

Sir  Richard  Webster.  —  Herlainly. 

Mr  Justice  Harlan.  —  And,  llicrefure,  would  keep  Itritish  vessels  out 
of  the  .Vrctic  Sea.  .Now ,  if  llussia  did  not  intend  lo  close  Itehring  Sea  or 
interfere  with  navigation  in  il  anywhere  milsidc  uf  the  1(1(1  Italian  mile 
limit,  and  neiJMcr  side  iindersliind  her  as  lining  more  than  that,  why 
should  the\  have  had  in  mind  any  loi-ins  in  the  diirerenl  proji'ls  or  in 
the  Treaty  towards  securing  equality  of  rights  in  hohring  Sea? 

Sir  Richard  Webster.  —  For  two  reasons.  In  IhelirsI  place,  because, 
whether  it  closed  llehring  Sea  nr  not,  the  lOO-iiiile  limit  would  have  prac- 
tically excluded  ships  IVoin  u  vast  portion  of  llehring  Sea,  as  to  which  llie 
Duke  of  NVclliiigtiiii  and  others  objected  most  strenuously,  and  the  Unit- 
ed Slates  loo.  It  was  mil  a  ipiestiiin  of  closing  the  Sea  only,  but  a  vast 
portion  of  Meliriiig  Sea. 

Mr  Justice  Harlan.  —  Hut  neither  the  United  States  nor  tJreut  Bri- 
tain had  any  settlements  on  the  Hehring  Sea  coast. 

Sir  Richard  Webster.  —  H  was  mil  a  question  of  settlements, 

Mr  Justice  Harlan.  —  Or  any  trade. 

Sir  Richard  Webster,  —  I  do  not  al  all  agree  that  they  had  not  any 
trade,  —  il  is  not  a  (pieslion  of  setllements.  I  have  read  to  you,  in  ans- 
wer lo  your  (pieslioii,  a  few  moments  ago,  Ihc  statement  made  by  the 
United  States'  official,  that  al  that  lime  the  right  of  navigation,  was  con- 
sidered by  international  law  as  giving  you  the  right  to  trade  with  nativ.^s 
where  there  was  no  occupation  of  the  coast  by  the  dominant  Power.  I 
read  Mr  Forsyth's  letter,  and  I  read  from  Wheaton;  uiid  I  could  find  you 
many  traces  of  that  in  the  other  diplomatic  correspondence. 

Senator  Morgan.  —  lias  that  rule  or  principle  of  international  law 
gone  out  of  use.' 


Sir  Richard  Wolmtor.-        I  i"f"n' I'^'l  ■'  '- "";"' V';"' ^;'"- 

Will.  ivj;;ir.i   In  Ihr   I'allJi.M.i  M;iih1s  in   IHIt:'.  ,vrl;,ii.l>   IIh'  I  nii.'.l  M;,lr. 

,. n.i.'^ii  llii.l  IIh'v,  ;.>  r;u-  .s  ihr  r.iUi:.ncl  M;,m,U  ^ww  n.nn.rm.l,         I 

mil  ii.il  -()  sinv  lli;il  il  li;i-  iiii-ninlcK  ;;.nii'  niil  ul'  ii<f  — 

General  Foster.        h.  UmI  .;,.,■  il  is 1,.  Hirl  lli.l  Ihc  V^uU-A  Sh.lrs 

M.ln.ilhM  II.Ml   ii  Nva-  II..  u.M.is  h n..l  ;<>  lo  ralM^n"!  Nh.,„ls. 

Sir  Richard  Wchstor.     -  I  !..•,;  <;.■,.,.,•;.!  |-..sI.ts  |,;,nlu„.      I  !..•  I  nil.-.l 

S s  .ai.l.     I   Nvill  .-•■r.'--  In  li.r  f.a.r     ll.al    -'V.'.,    if  il    l..'l....pMl   I..  Ilir  \v 

j;,.|ilii..'   i;.'i...l.ii.-   «.■  Ii.'^.'  Il''   ii.l''niali....al  lavs  a  ii|;lil   ..I'  Hsliiiij;  in   H"- 

hinh  s.'as  an.!  II..'  ri^l.l  ..I'  laii.li..f;  al  ...........i|.i.Ml  |.ii..vs  ..i.  II..-  ('...asl.      I 

nmsl  .■all  all.'.ili...i  I.,  il,  I-mI  I  m.isl  luM.p  nivs..ir  I.,  ins  |...inl.      i  .1"  H'.l 
a!  all  .ciiiiiilain  ..!'  Iln'  iiil.'.iii|.li..ii. 

Senator  Morgan.  Ms  pninl  vnms  ll.al  il  >.>.•,„.•,!  I.,  in.'  IV.....  II..'  ar(;ii- 
„„.„|  I,,,,,.  .,„  l,„|l.  >i.l.'>  ll.al   i..lr.-..ali....al  la^v,  l.v  ssl.i.l.  ss.' a.v  s.i|.|...s- 

,„,  |„  ,„,  ,,„„|,,ii,.,i  I..  I..'  p.v.'....'.i,  i..ts  ■•>  rn....i.liN.'  ;^i-"ssll'  ^""1  '''"''y 

a,,„.',lii.uK  as  il  a.la|.l->  ilsJI'lo  II..'  ...■■■.■.sili.'s  of  ...a.iUi.i.l. 

Sir  Ui.«hard  W..bstor.       lU  H"'  ^i--''"!  "I'  ^'''i""-  .....l....l.l.'.lly. 

Senator  Morfran.  Bi.l  l...«  a.v  sn.-  h.  as.v.lai..  vNh.'lh.ir  II..'  ass.-i.l 
(.r  i.alid.i'-  I. as  lii'iMi  iililain.'.r.' 

Sir  Richard  V^ebster.  -  H'  H"''''  l'^'^''  '■^'^l''"  ^'1  ^'^"'''"^  '■'^'''''  ^^''''■'' 
liav.'  ....I  li.'i'..  i.il.'.'ri'.t'il  will.. 

Senator  Morgan.        lli.'  .i...-li,Mi  .o.,.,-  l.a.K,  l...u  Io..,l:  w I  il  laU.' 

lo  ,.-lal.li>l.  a  |,.i.iri|,l.'  ,.!•  i..l,'.-iialini,al  la«,  a.i.l  l.u«   loi.t;  «uiii,l  ll  la!v.' 

I'll.'  ll.al  |i.i..i'i|.lc'  111  tlii'  "111  ' 

Sir  Richard  Webster.        V....  talk  ..I  a  s|„„l   Ii a,„l  a   ln„.   Ii 

.„v„..l.l..:^  In  llir  arl-  uf  Nalin..^  ,l...l  a.rnl.lil.i;  lo  Ml.'  vsuU'Wv  n\  acjll..- 
,,,,„,,,;  1ml  I  ;„,|  M.iv  Snialo.-.  vo..  dn  ..Ml  ua..l  ....■  L.  I"'  ^.^''H  ''svax 
In,...    ms    l.oi,.l.  iH'.a.is,.  .1    i^    .valh    i...pn.lai,l   ll.al    I   .l.n..l.l    ...ak.'  ...v 

,,„i,.l  rlra.'   VNill.o..l    ,lisr.,>si..^   .uH .al  ...alln-.:   I    p.'u.i.is,.  

forp.l  Nu.ir  ..l.s.Tvalioi.s.      Mv  pniiil   «as    vu,.  uill  In.-^iv,'  ...,•  ln..v|M.al- 

i,,^  il   .'  ll.al  llil'.a.i;l.oiil  ll.r  ulioir  nf  II. is  r.M.vsi Iri.,c  III.'   ..axij;; 

„Ml,'li.ii.^  S.'a  i.j.  In  ll.r  M.'a.l-  i-  H"'  I'''-'-  "I"'"  ^^1'''''   ""''  '"'''  "''^"" 

liali.i^;. 

NovN  II..'  ...iK    utiiri'dnr.iiii.'iil  ..IS  IVi-'iid.  Ml'  Ca.'l.'.'.   Il.u..:;l.t   svn.ll.N 

or„„l„'.'  ^^a^  iiarm.  Tuvll's   nnir;  a..d  |  r.uvnul,   ^^\u■ .'  I  .vl.'l'  In  11..' 

.,ricil.all'V.'ll.'l..orlll.'I.M..s|allnll.l1l •i;:i..al  I'.viirl,  i^al   pa^rl'.Tnril..' 

lin'lisl.  C.unl.'r  Cas.-  ;  II..'  I.a..slalin„  is  al  paur  27i;  ul  111.'   I  ..il.'d  Stairs 
App.'.iiliN.    v,.l..m.'    I.   NnvN    b.'iv   V"    ^^""'''    ''''^''   ''M'"'!'''!    H'^''   '''   ""' 
m.'a.r.iij;  ..f  H..'  ssnnU  N...lli  W  .'^1  f.,ias|  imvv  s,mj;,'>l.'.l  svas  >-ovvM  y..w 
musi   l.av.'   t......d    s....irlliii.^   pni.iliii^  I.,   il.      I    ..a.!   IVoin    II..'   Irai.sla- 

(iun  : 

fxplanalorv  ..nl.'  lo  I..'  p.'i's.'..tr,l  l.>  It,.'  .■."V'.-i '..I  "I  Ii-'  ILH'''!  Sl^il''-:.'  Hi.' 

|i,mM,ril..'.'Xrl.;...t.vnr.alilir;.lio..sv\ill,  aviru    In   .vnmM.,;:  u .m. il,...il.V 

all  .M'.asio.i  1...'  r..l...v  ,lis.',.ssi...,s.  l,v  ....'a..snr«lii.'li  ,u,W  il  w.ll  lie  s.'.'..  tlial  I  ..' 
\l,.,ilii.ilsh,.i(ls,llM'  ,nas|s„rSili.'na.,n.il  ll.i' Ki.ssi ...  pnssi.s-io.is  ,,.  p'l.i'.'al  o.i  ll..' 
N„lH,  WrsI  Cm^I  niAi.ic'.ir;.  In  :.M:Unri,nill,  h,lil,i.lr;iivpns,l,v.'lyrxrc'pl.'.l,.'l''. 
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I'j.-i.'i 

Tlial   is  (Ml  Ihc  Xnilli-WCsl  (;,,iis|  ,,r  Aiiii'iica,  Iniiii  wlnil  |miiil.' 

Olivioiisjj  rn.m  licliriii^  Slrails.  Il.ii's  aiivhods  mean  li.  mi^k''^'  Hi'''  i' 
slai'Isiil  ()()"•.'  II  is  soniivioiisli'Vom  (1(1"  In  ;;'.r  ;i(l  is  uiily  .id  iiiili's!  Docs 
ain  man  in  his  senses  |,relenil  lli.il  when  lhc\  s|,eaK  lliere  ,d' llie  Norlli- 

WesM'.oasI  id'  America  .Jo«  II  |„  ;;-.l '  .'((i   ||,ey  oniv   nie o  slarlal  Cdiir 

lillltllde?      This  is  Ihei.nK   diMiinielll  In  uliicli    „iv  leariieilrriciids  can  icier 

'•'  iiiiliiide  Ihal  llicre  is  s.nne  diHerenl  ciislrncli,,,,  |iiil  ii|>,in  Noilli  W  esl 
(■.nasi.  \\i'ari'sii|,|„,sed,  sa\s  Mr  ( larler,  lo  liaNc  iiili. 'riled  llijs  ,■,,||s|rlle- 
li"ll.  are  |ii.siliMlv  e\ce|.(ed  rrnni  llie  lilierls  id'  liiinlinj;,  lisjiin^:  and 
'•""lllii'ree  sli|,iiia|ed  in  laMilir  of  I  he  .ili/ens  ,,r  liie  I  nilcd  Slales  \\,v 
'"  >''ai's.  I  remjmi  \iiii  Ihal  llie  II)  sears  .laiise  was  r,,r  \isiii,i^r  i,||,.. 
nor  seas,  creeks  and  rivers,  and  Iradirin  al  |dacc,  al  vvhieh  Ihcre  was  u 
linssian  esialdishmenl.  Il  h.id  iiolliiii;^  I.,  do  uilh  Ihc  ride  nf  hilcrna- 
lional  lau  uhicl,  |,ermilleil  von  l„  Irade  al  places  al  which  Ihcre  was  no 
lliissian  eslajdishnicnl. 

Mr  Justice  Harlan.  Thai  w.is  reslrided  |„  a  eerlain  pari  ol  llial 
eoasi . 

Sir  Rinhard  Webster.  —  As  far  as  (he  l.'niled  Slales  wei,  cnccined 
il  «iis  mil  reshicied  I,,  any  pari  al  all.  I  am  ohlij;ed  (o  \oii.  Sir,  lor  pnl- 
lin.:;  liic  .|iieslioii  lo  nie,  I  asked  s,,ii  |i,  leinemher  lo  ihis  ,  Ihal  ,is  hel- 
VM'i'.i  Hie  rniled  Slales  and  llnssia  Ihis  /,.nVr  had  m.  evislcnec.  This 
//.v/r/r  was  si„,|,|v  r,,r  Ihc  purpose  -d' dclinin^  a  hoiindarv  hdween  (ireal 
Itrilaiii  and  llnssiais,,  l;,,- ;,s  Ihc  Iniled  Sl.dcs  were  concerned  il  had  on 
I'visleiicc,  ^oii  will  nol  iind  a  Iraee  ol'  il  in  Ihc  Trcaly,  oi  a  word  rel'er- 
'''"^'"  ''■  ^^1''''  li.iN"''i'''l  uaslhi,  :  Aj^reein;:  lo.'.lKl,  and  Ih.il  is  Ihc 
only  laliliide  mcniioiied  in  Ihc  Amcricaii  Trealy  ,  Ihc  whole  ,,r  |h;,|  co;is( 
was  lo  he  Ihc  sii|,jc,|  ol'  Ihc  Trealv.  (In  Ihal  coasi  |or  |()  -.c.-ir-  |||cs  ,,n; 
'"  ''''''■   ""■  '■'^' ■  ^i-ilii'r  IIn'   inlerior  walers,  creeks  and    harhonrs. 

I  wdl  perhaps   ir,,iihlc  v,„i   lo    in,,i'row    moriiin-    hv    reading;  Ih.al    cl.nise 
again,  hiii  liicre  was  no  liniil   wjialever. 

Mr  Justicn  Hurlan.  A^  yon  s,,  kindly  icspoiKJ,  |  ;i||,  icinpl,.,!  I,,  ask 
you  again  lo  ^e|  al  M.iir  precise  meaning,  Arlidc  Ml  ol'  Ihc  TivaU  will, 
(ireal  iirilain  savs  : 

I'  :^  ^''"'  '""'"'■^' '  "'^''  '■"■""■  N--  "NN  yi'.i.s  riniM  Ihc  si,„al,„c  of  Ihe  pn- 

:'■'"   '■;"-;"'■;";•';'■   ^ I ln'  U-i    l'..ue,  .   ,„.    ||,„sc  l.e|,„„in,  ,„    ll,ei,     ,es  „.,■. 

Inc  HI l-rcls  s  ,,..11    ,c  a„,l„,|ly  „■   l,|„.,.,y  ,,.  |Vc,,„e„(  wilh„„l    :.nv   l„„,|,',„,..e  what- 
ever :dMI,e  ,„la,„|  seas,  Ihc  gi,l,s    l,,,e„s  a„,l  cccKs  o„   the  eoasl  ,„e„Uo,.e.J    in 

.N"w,  when  yon  linn  h;,ek  lo  Arlidc  III,  does  „o|  ||,;,|  ,|eli„c  ,„„i  |i,„i, 

II  |iiirlie,ilar  p.'irl  of  Ihal  eoa-l' 

Sir  Richard  Webster.  >"  I  ,iiii  s„,'e  ii  u.is  „i\  |;h,||  j,,,!  |  „,,^  „„| 
""  II'"  "nli^li  Trealy.  I  will  nnderlake  |o  demon^halc  (hal  poi„|  hnl 
ym-  ,p„.s|,on  lo  me  was  (he  rigid  ,,1  visit  with  regard  lo  Mie  I  Hilcl  <|,|es 
^-'M  NMll  nol  (ind  a  si„.|„  ,,„,,|  i„  ,|,„  I'nileil  Slates  Treah  correspondin.! 
-■■[  lllill.  I  hal  happ.'ns  lo  come  into  Ihe  Itrilisj,  Trealv  heca„se  of  Ihe 
Wo.  winch  I  wiilcvplain.hnll  was  n.'ading  lo  jo„  Iron,  lia.on  dc  TuyH's 

liiO 


I 


—  i-2;ni  — 
nolo  wiiicli  is  i)er.)re  (ho  nrilish  Troiily  vmis  miulo  in   182.'i,  and  liaron 
dc  Tuyll's  nolo  was  in  December  182'k     lie  tiiero  says  : 

11  will  1..  srcn  Ihiil  the  Ali'Ulian  Islands,  tl.n  coast  of  Sil.rria  and  ll.e  Russian 
possessions  in  gon.Tal  on  tho  Noitli  Wosl  C.asl  of  America  lo  ;i'.>"  :U)  - 

lliul  moans  from  llic  Norlii  :— 

an-  positively  oxceplwl  from  the  liberly  of  l.unlinn.  iishin-,  and  commerce  slipnlal- 
ed  in  favour  of  eiti/ens  of  the  UnilcMl  States  for  ten  years. 


Tiion  : 

This  seems  to  he  only  a  natural  0(Uise(|uenco  of  the  stipulations  aKi'eed  upon 

f,„'  Ih ist  of  Sihei-ia  ai'e  washed  hy  tlie  Sea  of  Okhotsk,  ti,..  Sea  of  Ivamschatka 

and  the  lev  Sea  and  not  hv  the  South  Sea,  m.-ntionod  in  the  1st  .\tt.cle  o  the  (,on- 
venlion  of  April  Ji  IT  LS-A.  'I'he  Aleutian  Islands  ai'C  also  washed  hy  the  Sea  ol 
Kamsehatka  ov  Nmlhem  Ocean,  It  is  not  the  intention  of  Russia  to  in.pedo  the 
free  navi.atiou  of  Ihe  I'acilie  C-ean.  She  would  ho  salislled  w.th  causmg  to  be 
re.-oj.'nized  as  well  understood  and  placed  heyon.l  all  manner  ol  douht  the  prm- 
eiple  — 

.Now  will  you  Uindly  nolo  liiis  : 
ll,at  hevond  :.!V:m  no  forei.ii.i  vess,.ls  run  approach  her  c  .asis  ami  her  island-  i.  r 
lish  nor  hnul  wilhin  the  dislance  of  Iwo  marine  lea.uues. 

Nol  am  quoslion  liero  of  any  special  |)rivilo-o,  hul  an  allemi  i  :  .  ..'cl 
(wo  marine  loaj;nos  fairly  enou-li.  I  do  ask  Iho  altonli.m  of  Iho  Tribunal 
lo  this.  — nn  learned  IVioiids  will  I'oriiivo  mo  lor  usiuii  Iho  word  "  absurd  . 
I  do  mil  wani  lo,  hul  soo  whal  Iho  rcsull  of  their  conlcnlion  is.  liaron  de 
Tiiyll  is  asked  lo  sa\  liial  rnun  oU'llO"  in  //>l.s  (lireoli(m  you  may  oidy  ^o 
wilhin  Iwo  loaiiU(>s  lA'  Iho  coasl. 

Mr  Carter. —  Vou  nu'an  ho  asks. 

Sir  Eichard  Webster.  -  He  is  asked  lo  say  a.id  he  does  say  by  his  nolo 
Ibal  above  o'.l'.-Jd"  yon  ma\  iio  wilhin  Iwo  marine  leagues  ot  Ihe  ooasl. 
Doesanv  man  in  his  senses  snppos.'  Ihal  when  ho  asked  above  ."jySO"  he 
merely  moani  lo  eoniine  Ihal  from  .'ilKJino  till'.  II  is  abs(dnlely  ineonsis- 
lonl  will)  Iho  posilion  ol'lho  Norlh-NVesI  Coasl  endin-  al  CH". 

The  President.  —  Miiihl  il  nol  bo  understood  in  Ihis  way  :  All  Ihal 
coasl, if  Ihe  VhniliamPouinsulaand  Islands,  Ihe  Soulhern  porlion  bcin^ 
sellled  boeauso  it  was  approached  in  Ihal  way,  —  as  vou  approach  :)'.V':$0- 
if  von  ^o  boxoud  vou  i:o  aloii^  Ihoso  Islands. 

"sir  Richard  Webster.  —  I  have  nol  Ihe  smallesl  objection  lo  nieel  an\ 
ariiumoni  ofllial  kind. 

The  President.  —  Lei  mo  point  out  this  :  I  am  struck  with  il.  The 
Moidian  Islands  an  also  wasjied  hv  Ihe  Sea  of  Kams.diatka  or  Norlberii 
Ocean.  If  Ihov  are  washo.l  hv  llu'  Sea  of  Kamsehatka  or  Northern  Ocean  I 
suppose  Ihal  nu'aus  nohrini;  Sea.  Thov  are  washed  on  the  soulbern  Side 
l,v  the  I'acilicon  t/i'>t  Coast,  ami  the  Sea  of  Kamschalka  or  Norlbern  Ocean 
on  //I'll  <'oast.  Thai  is  what  we  call  Hehrinj;  Sea.  I  do  not  uuderslaml 
unv  other  possible  conslriielionof  this  passage. 


,  and  liaron 
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Sir  Richard  Webster.  —  I  do  not  know  what  was  in  llie  mind  of  llie 
person  who  framed  this  note  which  was  never  communicated  to  (jpeal 
Urilain  (that  is  |)rovcd  to  demonstration,.  I  am  nol  considering  whether 
the  arguments  in  this  note  were  well  or  ill  I'onnded,  —  I  am  nol  consider- 
infj  whcliierXorthern  Ocean  meant  IJehring  Sea  or  was  another  name  for 
the  Norlh  Pacilic  Oceuu.hul  I  point  this  out  thai  it  is  conclusive  aj;ainst 
Mr  Carter's  contention. 

The  President.  —  The  Northern  Sea  is  used  in  opposition  to  the  South 
Sea. 

Sir  Richard  Webster.  —  I  am  nol  so  sure. 
The  President.  —  II  is  a  strange  wording. 

Sir  Richard  Webster.  —  I  will  accept  it,  but  it  does  not  touch  my 
point. 

Mr  Carter  has  told  you  thai  in  his  opinion  he  is  satisfied  IhalAIr  Hlaine 

was  successful  in  the  contention  that  the  Pacific  Ocean  was  excluded, and 

he  further  lold  you  that  for  the  purpose  of  this  Treaty  .North  West  Coast 

waslohc  confined  from  latitude  (50°  down  to,  ."ii"  U)— the /mvV'/v  :  I  need 

noPmcntion  that  again.     My  point  is  that  liaron  de  Tuyll's  document  is 

conclusive  against  that,  because  lo  lell  us  that  these  great    nations  were 

lighting  about  .'JO  miles  of  country   was  childish,  —    ncdjody   with  any 

knowledge    of  diplomacy   could    suggest   it.     The   position   is   thai    tin; 

iUissian  Comii;iny  were  seeking  to  get  the  lOxears  permission  slopped  at 

.'JO-IJO',  not  saying  the  words  lindted  it,  not  saying  the  clause  did  not  give 

the    United    Slates    llie    right.    Inil    trying    lo   gel    the    Id  years   clause 

stopped  at  that  point,  because  the  /w/c/y  discussion  had  arisen  in  between 

the   time  of  llie  Tivaty  being  agreed    lo  in  .\pril  IS:2i  and  the  date  (Ui 

which  liaron  de  TuyH's  letter  was  writlen. 

The  President.  —  WiJi  yon  allow  me  to  state  that  I  do  nol  lliiiik  that 
it  is  fair  to  consider  as  a  principle  of  Inlcrnalional  law  llial  there  is  anv 
right  at  least  lo-da\  and  I  do  not  lliiiik  il  ever  was  previoiislvi  of  laiidin"' 
u|)on  an  unoccupied  portion  of  any  coast  which  behmgs  lo  anolher  nation. 
There  mas  be  a  ipiestioii  between  occupation  and  possession. 
Sir  Richard  Webster.  —That  is  the  ground  of  il. 
TI;e  President.  —  liui  where  there  is  possession  if  there  is  not  actual 
■iC(iiiM(ioii.  the  Sovereign  nation  who  has  lliat  possession  has  the  right 
•if  '■■iiig  whatever  she  likes  with  it. 

B^r  Richard  Webster.  —  I  think  for  the  last  I'd  \ears  that  cerlainlv 
li.  •  been  fhe  rule;  but  there  are  jileiih  of  indications  that  up  till  2(1  or  3d 
jOJ.^;,.,u  il  was  nol  so  clearly  understood. 

Lord  Hannen.  —  And  e\en  then  you  will  find  il  was  based  on  pos- 
session. 

The  Tribunal  then  adjourned  lill  lo-morrow  at  11.30. 
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TIlIRTY-FinST   DAY     JUNE    I  ^^    1803. 


Sir  Richard  Webster.  —  Mi'  I'rosidonl,  I  wisl.  as  l)riclly  us  possible 
lo  conclude  what  I  have  lo  say  on  tliis  qucslioii  of  the  Treaties.  I'erhaps 
I  oiiglil  no!  lo  pass  on  without  sayinj:,  one  word  more  about  Haron  de 
Tuyll's  note.  It  lias  notiiing  but  a  historical  interest  in  this  case;  abso- 
lutely nothing,  as  it  is  not  suggested  that  il  was  ever  eonimunieated  to 
Great  Britain;  and  I  sliall  show  you  in  a  nionieid  lluil  that  is  placed  on 
record  at  the  time.  lUil  liiat  there  must  have  been  some  mistake  in  the 
language  of  th 


note  to  wliicii  you  called  my  attention  yesterday,  is 
ohv.ius  if  you  regard  the  genesis  and  history  of  the  document.  If  I  am 
nol  i  "issing  loo  much  on  your  kindness,  I  will  ask  yon  to  turn  lo 
page,  Ihe  Isl  volume  of  the  Appendix  to  the  Hritish  Counter  Case, 

where  vu.,  will  liud,  what  I  may  call,  the  genesis  or  original  beginning 
of  this  document.     .May  I  remind  you  what  had  happened? 

The  Treaty  of  1821,  that  is  the  I'niled  Stales'  Treaty,  bad  been  agreed 
to,  but  not  ratified,  in  April  182't;  it  was  ralilied  actually  in  .lanuary  182."). 
A  copy  of  it  was  sent  to  the  Company,  —  the  lUissian  American  Com- 
pany: and  it  gave  rise  (o  a  Conference  which  was  hold  in  .luly  182 'i,  at 
whicli  Count  Nesselrode  was  present,  and  il  was  out  of  Ibis  Conference 
or  from  the  in-oceedings  at  it  (hat  Karon  de  Tuyll's  note  ultimately 
sprung.  The  note  was  mentioned  lirsl  in  December  1824,  and  delivered 
in  January  182;],  in  consetpieuce  of  Ihe  discussion  which  had  arisen  at 
this  Conference. 

Now,  Mr  President,  if  you  will  look' at  page  31.  paragraph  7,  taking 
the  corrected  and  revised  translation  supplied  us  by  the  t'nited  States, 
you  will  see  the  origin  of  Ihe  sentence  which  ultimalely  found  its  way 
into  Haron  de  Tuyl's  memorandum:  and  it  siiows  wiial  very  lillle  care 
had  been  taken  in  preparing  that  memorandum.  :niil  how,  praclicalh 
speaking,  il  was  a  document  to  which  no  substantial  attention  was  paid. 
The  end  of  paragraph  7,  yon  will  nolice,  reads  in  this  way. 

M.H'oowr,  llii' iMuisI  (irSilirriii  ami  Ihe  Ali'uliau  Isluiuls  arc  ii.il  waslie.l  by  llic 
Snnllicni  Sra,  irwliidi  alnnc  m.Milion  is  iiiailc  in  Ilic  1st  arli.-l.-  ol'  llic  Tivaly.  liid 
by  the  Norlhern  Ocean  and  the  seas  of  KanicbalUa  and  (IkholsK.  wliiib  loim  no 
jirn-t  of  the  Sontlieni  Sea  on  any  known  Maii  or  in  any  (leo.u'raidiy. 

It  is  quite  clear  that  wiiat  they  were  speaking  of  there  as  the  Northern 
Ocean  is  the  Mcr  i/lxria/r  above  iiie  Hehring  Straits;  but  when  the  »  note 
explicative  »  came  to  be  prepared,  an  the  lac  of  it  it  is  very  diflicult  to 
understand  exactly  what  it  means,  but  it  is  quite  clear  the  person  who 
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prepared  il  bad  nol  followed  Ibc  actual  direelions  of  Ibis  representation 
from  Ibe  Conference,  but  prepared  a  nolc  embodying,  as  be  Ihougbt, 
practically  Ibal  wbieb  was  wbat  1  may  call  tbe  suggestion  made  by  tbe 
Jtignilaries. 

Il  is  curious,  Mr  President,  lo  note  tlial  in  tbe  original  translation 
sent  us  by  tbe  United  Stales,  if  yon  will  kindly  look  al  Ibe  end  of  para- 
grapb  as  it  originally  stood,  il  bad  been  translated  as  "  Arctic  Ocean  " 
and  nol  "  Norlbern  Ocean,  if  your  eye  goes  across  Ibe  page  lo  Ibe 
boltom  of  tbe  original  |)aragrapb  7  as  sent  to  us,  Ibe  translation  tbere 
was  — 

Hul  by  llio  Arclie  Occiii  and  <ims  nf  Kainsclialka  and  Okliotsii. 

And  I  sbould  tbiiik  il  cxlrcmely  probable  tbal  Ibe  Russian  word 
would  admit  of  eitbor  translation.  Hut  il  makes  no  diU'ereiice  for  my 
purpose.  1  am  calling  attention  lo  Ibe  fact  tbal  Ibis  document 
(never  communicated  lo  Great  Hrilain)  an  atlempled  protesl  by  tlie 
Hussian  Company  to  try  and  gel  a  reslriclion  upon  Ibc  len  years  li- 
cence, assumed  Ibe  form  tbal  nol  unnaturally  caused  you,  Sir,  a 
little  doubl  as  U  ils  meaning  from  Ibe  person  wbo  prepared  il  nol 
baving  followed  I'lc  .iclual  language  of  Ibe  representation.  .\s  it 
reads  in  Ibe  Frencb  or  tbe  extract,  I  read  from  Mr  lUainc  yesterday  al 
page  227,  a  full  slop  is  pnl  after  Ibe  words  1821  and  tbe  sentence 
begins. 

Till!  Aleutian  Islands  ari'  also  washed  by  the  sea  of  KaiiichalUa  uv  Noilliern 
Ocean. 

I  pass  from  il  wilb  liiis  concluding  observalion  wbicb  is  I  am  afraid  a 
repetition,  tbal  tbe  docunieni  formed  no  part  wbalcver  of  tbe  negotia- 
tions between  Creal  Britain  and  Uussia,  and  so  far  as  tbe  L'uited  Stales 
are  concerned  il  is  a  distinct  conlirmalion  of  wbal  was  Ibe  meaning  of  Ibe 
language  of  f'e  Treaty  as  il  was  originally  underslood.  For  Ibis  docu- 
ment was  intended  to  be,  and  was,  an  allempi  bv  the  Compariv  lo  gel  a 
limited  and  restricted  ineaning  put  upon  cl.uisc  IV. 

.Now  llicre  are  only  a  few  mailers  in  Ibis  conneclion  lo  wbicb  I  need 
call  allcniion,  and  I  do  so  in  deference  lo  a  (pieslion  put  tome  yesterday 
by  Mr  .luslic(i  Marian.  1  will  ask  Ibe  Tribunal  lo  be  good  enough  lo  look 
at  the  two  Treaties  as  they  are  logetber  at  page  :)2  of  Ibe  iW'ilisb  Case. 
It  is  llie  most  convenient  form  because  lliey  can  llien  be  compared  wilbout 
Ibe  trouble  of  referring  lo  more  llian  one  book. 

Mr  Justice  Harlan.  —  iiefore  you,  leave  thai  may  I  ask  whelber  it 
appears  in  llie  Case  Ibal  the  terms  of  the  Trealy  of  182't  were  known  lo 
Great  l$rilain  when  llie  Trealy  of  182.')  was  made. 

Sir  Richard  Webster.  —  Ves,  known  and  adopted  by  Great  Hrilain  as 
being  a  conclusi\(;  answer  lo  tbe  attempt  Ibal  was  being  made  by  Uus- 
sia lo  gel  her  to  agree  to  oilier  terras.  After  tbe  182't  Treaty  bad 
been  agreed  lo  Uussia  tried  lo  induce  Great  Urilain   to  limit  ber  right 
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of  visiting  (liiriii);  llie  lerui  of  ten  years  to  the  lisiere.  lUissia  tried, 
as  I  will  siiow  you,  by  two  documents,  to  get  Great  Britain  to  .icccpl 
aioss  right  of  visiting  than  the  United  Stales  had  acquired.  While 
that  negotiation  was  going  on  tiio  British  Ministers  received  tiie  Ame- 
rican Treaty,  upon  wiiicli  they  put  identically  the  same  construction 
which  every  body  else,  up  till  this  argument,  has  put  upon  it:  namely 
that  it  (lid  not  limit  the  North  West  Coast  to  .o9.30;  and,  in  con- 
sequence, upon  the  ground  that  Great  Britain  could  not  be  forced  to 
accept  less  than  the  United  States,  they  adopted  that  language  witiioul  a 
suggestion  made,  or  a  single  sciniilla  of  a  suggestion,  that  these  rights 
were  limited,  and  Great  Britain  was  only  getting  a  right  to  the  North 
West  Coast,  as  they  are  now  pleased  to  call  it,  up  to  latitude  00,  or 
anything  else. 

Mr  Justice  Harlan,  —  One  other  question.  The  United  States  Treaty 
describes  it  as  "  the  (ireat  Ocean,  commonly  called  the  ['acilic  Ocean  or 
South  Sea  ". 

Sir  Richard  Webster.  —  Qiiile  right. 

Mr  Justice  Harlan.  —  The  British  Treaty  describes  it  as  "  any  part 
of  the  Ocean  commonly  called  the  Pacific  Ocean  ".  The  French  ot 
that  Treaty  has  the  .vord  "  Grand  "  in  it. 

Sir  Richard  Webster.  —  1  quite  understand. 

Mr  Justice  Harlan.  —  That  is  not  material  to  the  (piestion  1  was 
about  to  ask.  Have  you  any  doubt  that  Gieat  Britain  intended  by  the 
Treaty  ^f  IH2.S  to  cover  precisely  the  same  waters  that  the  United  States' 
Treaty  of  I82i  coMirod. 

Sir  Richard  Webster.  —  Not  the  slightest  doubt.  It  is  my  conten- 
tion that  Great  Britain  intended  to  get  so  far  as  roast  rights  were  con- 
cerned, and  so  far  as  navigation  and  lishing  rights  were  concerned,  what 
the  United  Stales  got. 

Lord  Hannen.  —  I  think  that  that  requires  some  little  modification. 
They  'itended  to  ^';et  all  they  believed  the  American  negotiators  baa  got. 
If  they  were  mistaken  as  to  what  the  American  negotiators  had  got,  that 
would  not  alter  it. 

Sir  Richard  Webster.  —  Not  i"  any  way.  Perhaps,  my  Lord,  I  had 
not  expressed  myself  accurately,  but  I  understood  the  Judge  to  be  refer- 
ring to  the  words  of  the  Treaty. 

Mr  Justice  Harlan.  —  That  was  all. 

Sir  Richard  Webster.  —  -^ol  lo  anything  behind  it  other  wise  my 
answer  would  have  been  did'erent. 

Lord  Hannen.  —  They  thought  they  were  getting  that  which,  accor- 
ding ti)  their  interpretation,  the  United  States  bad  got. 

Sir  Richard  Webster.  —  That  is  what  I  nvjant. 

Mr  Justice  Harlan.  —  The  only  object  of  my  enquiry  was,  to  as  cer- 
tain wiicther  in  your  judgment  the  words  in  the  Treaty  of  1823  "  in  any 
part  of  the  Grand  Ocean  commonly  called  the  Pacific  Ocean  were  "to  receive 
any  different  interpretation  from  the  words  of  similar  import  in  the  Treaty 
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of  182i,  by  reason  of  the  fact  thai  the  words  "  South  Sea  "  were  not 
mentioned  in  the  one  of  182ii. 

Sir  Richaxd  Webster.  —  No  difference  at  all. 

[Tlie   President  of   llie  Tribunal  here  consulted   with  Lord 
llannen,  and  Mr.lustice  llarlanj. 

Senator  Morgan.  —  Mr  President,  I  desire  respectfully  to  sugj^esl, 
witii  reference  to  a  consMltalion  between  a  portion  of  tlie  members  of  this 
Tribunal,  occupying  more  than  ten  or  fifteen  minutes,  tiiat  it  would  be 
only  be  just  to  the  balance  of  us  tliat  we  should  retire  and  have  our  cou- 
sulfiition  where  all  can  be  iieard  tliat  is  said. 

Lord  Hannen.  —  1  lliink  it  rigiit  that  llie  Senator  should  understand 
that  the  conversation  which  arose  between  some  members  of  this  Tribu- 
nal, arose  entirely  from  the  President  having  put  a  queslion  lo  those  who 
are  nc.ircst  to  him  on  the  subject. 

The  President.  —  Wo  should,  of  course,  certainly  adjourn  for  our 
future  decision.     Whatever  remarks  we  make  in  exchanging  points  of 
observation  which  takes  place  between  us,  if  it  has  any  bearing  as  to  our 
decision  we  would,  of  course,  make  it  known   in  our  recess  when   w 
adjourn. 

Senator  Morgan.  —  i  supposed  from  the  length  of  the  conversa- 
tion that  it  must  necessarily  have  some  bearing  on  this  case,  and  when 
that  is  the  fad  I  think  the  entire  Tribunal  ought  to  have  the  benefit 
of  the  observations  that  are  exchanged  between  members  of  the  Tri- 
bunal. 

The  President.  —  .\s  we  arc  approaching  the  end  of  our  hearings 
altogether,  perhaps  it  would  be  belter  not  lo  bring  in  any  new  procedure. 
Personal  observations  exchanged  between  one  member  of  the  Tribunal 
and  another  are  merely  considered  as  (piite  informal.  If  ihere  is  any- 
thing in  them  which  has  any  subslance  which  may  be  useful  lo  bring  lo 
notice  before  the  final  deliberation  between  us,  you  may  be  sure  that  we 
shall  do  so.  These  personal  observations  which  have  been  exchanged 
were  really  for  the  private  understanding  of  certain  points  between  dilfe- 
rent  members  of  liic  Tribimal.  I  myself  was  indoubl  as  lo  certain  ques- 
tions of  fact,  and  I  enquired  from  my  neighbors  what  they  thought  of  the 
tow  translations.     Perhaps,  Sir  Iticliard,  you  will  proceed. 

Sir  Richard  Webster.  —  I  understood,  in  the  answers  that  I  gave  to 
the  learned  .fudge's  queslion,  that  he  was  asking  me  as  to  what  I  may 
call  the  geogriq)hy  of  the  matter,  —  as  to  whether  I  meant  to  draw  any 
distinction  between  "  the  part  of  the  Ocean  commonly  called  the  Pacific 
Ocean  "  and,  "  tlu!  part  of  the  (u-eat  Ocean  commonly  called  the  Pacific 
Ocean  or  South  Sea  "  in  the  1st  Article  of  the  United  States'  Treaty. 
It  was  in  thai  sense,  and  in  that  sense  only,  that  I  answered  the  question. 
If  Ihere  was  somelliing  behind  thai  1  do  not  understand,  I  am  quite  siu'c 
that  the  learned  Judge  will  let  me  know.  That  is  how  I  understood  the 
queslion  put,  and  that  is  how  I  answered  it. 
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Now  I  will  nsk  llic  Tribiinul  lo  look  at  llic  Treaty.  I  care  not  wlie- 
llier  I  work  hy  the  French  or  the  Kiif;lisli  text  myself;  but  I  liiink  I  had 
heller  lake  the  Kiifjlish  so  that  all  the  Members  of  liie  Tribunal  will  follow 
me  more  easily.  If  they  will  be  kind  enough  to  look  at  paj;e  i\2  of  the 
Hritisli  t'.ase,  there  tliey  will  see  an  Knglish  version  of  the  United  Slates' 
Treaty  sui'licieiitly  accurate  for  my  |)in'pose,  —  at  any  rale,  snfliciently 
accurate  lo  enable  my  point  to  be  made  cleai'.  On  the  next  page,  you 
will  find  the  JJrilisb  Treaty.  It  is  a  mistake  lo  su|)pose  lliat  cither  .Nation 
thought  they  were  getting  any  grant  under  Article  I,  —  and  1  am  confi- 
ning my  observations  now  to  the  l.'iiiled  Slates'  Treaty  :  whelher  it  he 
international  law  or  not,  now,  both  Nations  in  the  years  1824  and  182.'J 
were  contending,  and  contended  for  long  after  that  time,  that  by  inter- 
national law  the  right  existed  to  land  on  unoccupied  coasts;  and  it  is 
not  necessary  lo  go  further  with  the  language  of  Ibis  .\rliclc  I  to  enable 
one  to  see  it.     ll  says  : 

11  is  iigici'd  Ihal  in  any  paii  nt  tlic  (ileal  Oican,  commonly  called  llic  I'.icilic 
Ocean,  or  Soiilli  Sea,  llic  icspcclivi'  cilizrns  or  siilijccls  of  llic  llijili  Coniiaclinji 
Powers  shall  lie  ncillicr  dislnibcd  noi'  rcslraincd,  cillii'i'  in  navigalion  fir  in  fisliin^:, 
or  in  the  power  of  resorlin);  lo  the  coasis,  npoii  poinis  wliicli  may  not  already  have 
been  oceupied,  for  Hie  [iiirpose  of  Iradiiij;  willi  llie  nalives,  savin;!  always  Hie  res- 
Iriclions  and  toiidilioiis  determined  by  the  following;  .\iticles. 

That  was  an  agreement  that  the  inlerfcrence  attempted  by  Hussia 
over  llie  whole  area  as  lo  which  it  had  been  attempted,  should  be  wilh- 
drown  and  should  be  no  longer  persisted  in.  11  was  no  grant;  it  was  no 
permission  —  ii  was,  in  favor  of  Ihe  Uiiiled  States,  a  withdrawal  of 
the  claims  of  Ihissia  put  forward  by  llie  Ikase  of  1821,  objected  to 
by  the  protest  of  Ihe  liiited  Stales,  no  longer  continued  after  the  year 
1821. 

Now  .Mr  ProsidenI  will  yon  look  at  Ihe  woi'ds  of  Ihe  next  Article. 

The  President.  —  \)q  you  believe  that  this  first  .Article  implied  that 
Russia  had  a  properly  on  the  inhabited  coasts? 

Sir  Richard  Webster.  —  '  'hink  the  firsl  Article  implied  Ihat  the 
United  States  did  not  care  to  di?pute  Hussia's  title  lo  the  coasts,  because 
you  will  observe  if  I  may  say  so  —  I  am  a  lillle  anticipating  —  that  by 
the  third  .\rlicle  Ihcy  agreed  lo  make  no  settlement  north  of  50"  ifl'.  Of 
course  the  United  Slates  know  perfectly  well  that  they  could  not  determine 
the  question  between  Hussia  and  other  nations;  hut  so  far  as  the  United 
States  were  concerned  lliev  did  not  care  about  raising  the  question  of 
whether  Hussia's  rights  lo  the  coast  above  oi"  40'  could  be  disputed. 
Thai  is  what  my  understanding  of  the  .Vrticles  is. 

The  President.  —  Vou  would  construe  that  as  rccogni/.ing  an  exclu- 
sive right  of  Hussia  to  take  possession,  rather  than  an  actual  recognition 
of  the  actual  properly  of  Hussia? 

Sir  Richard  Webster.  —  That  I  believe  is  the  proper  construction  of 
this  .\rlicle  —  recognizing  a  right  of  Hussia  without  let  or  hindrance  — 
by  Ihe  I'niled  Slates,  to  take  possession  of  that  coast,  wilhoul  cnnside- 
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rin;;  wliethcr  lier  possession  up  to  that  time  was  complete;  and  reserving 
totlio  I'nitcd  States  the  right  by  inlernationanaw,whicli  was  then  believed 
to  exist,  that  in  the  absence  of  possession  iioing  taken  —  in  tiie  absence 
ofltussian  establishments  —  there  was  a  rif,'htof  trading  with  the  nations, 
and,  if  necessary  of  landing  for  the  purpose  of  trading.  It  was  a  reco- 
gnition of  riglds  and  nol  a  grant  of  any  fresh  rights  whatever.  It  was 
in  coiisiMpience  of  the  action  of  llussia  in  1821  necessitating  protests  by 
the  United  Slates,  and  necessitating  liie  withdrawal  by  itussia  of  tiie 
claims  which  she  had  set  up  which  would  have  interfered  with  the  United 
Slates  rights. 

Now  if  you  w ill  let  me  read  the  second  Article,  you  will  observe  that 
my  first  point  comes  out  with  greater  clearness  still  there.     It  says  : 

Willi  a  view  ul'  preventing'  tlic  riglits  of  iiavi^'alion  anil  ol'  lisliing,  exercised 
upon  Ihft  (ireat  Ocean  by  tlie  citizens  and  subjects  of  (he  High  (^onlraetiiig  Powers, 
from  beeoniiiig  the  prelexl  for  an  illieit  trade,  it  is  agreed  lliat  the  citizens  of  the 
United  States  shall  nol  resort  to  any  [loinl  where  there  is  a  Itussian  Kstablishnient, 
willioiit  the  [leniiissioii  of  the  Governor  or  Coniniander;  and  that,  reciprocally,  the 
subjects  of  llussia  shall  not  resort,  without  iierinission,  to  any  Kslublishniont  ol 
the  United  Stales  upon  the  iiorlh-west  coast. 

Now  yon  will  observe,  Sir,  from  the  point  of  view  of  future  eslablish- 
monls,  no  fresh  establishments  were  to  be  made  by  llussia  south  of  .'ji° 
iO"  —  no  fresh  establishmenls  were  to  bo  made  by  the  Uniteil  States 
north  of  .ji'  W.  This  clause  shows  that  the  rights  of  navigation  and  visit, 
(which  were  recognized  as  extending  to  unoccupied  coastsi,  were  not  to 
1)0  exercised  where  tlusre  was  a  Hussian  establishment,  or  United  States 
establishment  without  communication  with  the  Commandant  of  the  res- 
pective Govi^rnments;  and  is  inconsistent,  as  I  shall  show  you  in  a  moment, 
with  any  idea  of  this  being  limited  to  34°  40'  or  00  ",  it  being  necessary 
that  the  right  should  exlenil  all  the  way  round  that  territory,  and  should 
be  exercised,  subject  to  the  control  of  .\rticle  II  all  the  way  round  that, 
territory  north  of  54°  40'  right  up  to  the  Behring  Straits  which  had  been 
included  in  the  I'kaso. 

Now  will  you  look  at  .\rticlo  III  ?     It  says  : 

"  It  is,  moreover,  agreed  that  hereafter  there  shall  not  be  formed  by  the  citizens 
of  the  United  States,  or  under  the  autliority  of  the  said  Stales,  any  Kstablishnioiit 
upon  the  north-west  coast  of  America,  nor  in  any  of  the  islands  adjacent,  to  tlic 
norlh  of  .'if  .10'  of  north  |latitude. 

Now  do  the  United  States  Counsel  contend  that  the  north-west  coast  was 
limited  in  the  Article?  There  was  a  vast  extent  of  coast  running  away  to 
the  west  of  where  you  (ind  there  the  pink  colour,  right  down  to  the 
Aleutian  Islands.  According  to  the  contention  of  .Mr  Carter  "  north 
west  coast  ",  whorq  it  occurs  in  this  Treaty,  lies  between  latitude  ()0° 
and  latitude,  54° 40'.  Now  I  ask  you  whether  this  contention,  never  rai- 
sed by  Itussia,  never  suggested  by  IJussia,  is  to  prevail  in  the  face  of  that 
Article  III  where  there  is  a  prohibition  against  the  United  States  for  esta- 
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blisliiii};  ii  sclllciiu'iil  on  llio  norlli-west  coast  of  Ameiicu  mtrlli  of  "11^" 
iO?  Wlial  (Iocs  lliiil  inuan?  That  for  jjood  coiisidoralioii,  llin  I'liilcd 
Slates  a};ico(l  tlial  llicv  would  not  mako  frcsli  t'staldislinionls  from 
north  of  ;Ji°iO'  rifjhl  up  lo  |{ohrin};s  Straits,  and,  fiu"  that  niutlor,  Ix;- 
yonil.  It  is  not  iniporlaut  for  my  purpose,  hecuusu  so  far  as  we  are  now 
considering;,  up  lo  llehring  Straits  is  far  enoU}j;h. 

The  President.  —  Do  \ou  helieve  by  that  Article  that  the  I'nilcd  Slates 
forfeited  the  rijjlit  to  settle  on  the  more  southern  Islands  of  llie  Aleutian 

Sir  Richard  Webster.  —  t.crlaiidy. 

The  President.  —  Yet  lhe\  are  not  north  (d'.'ii". 

Sir  Bichard  Webster.  —  Tim'  i^  exactly  what  I  desire  lo  hring  out. 
They  were  dcalinj^  wilhlhe  coast  line,  and  they  wcjre  sayin}j;  "  Thereshall 
be  a  line  drawn  upon  that  coast  at  .'ii'iO'.  They  meant  the  I'nited 
Slates  setlieuKMil  lo  slop  al  .')i",1ll  and  the  Kiissian  settlement  to  slop 
al  the  same  line.     That  was  tliedividing  point  for  Ihom. 

The  President.  —  They  speak  of  the  Islands  on  that  coast. 

Sir  Richard  Webster.  —  That  is  the  (d)servalion  I  had  in  my  mind. 
However,  it  is  unimportant  —  //lat  is  why  .^H"  40'  came  in. 

The  Pvesident.  ~  It  is  not  (piite  so  unimportant,  because  your  inlcr- 
prclalion  of  this  Article  has  to  be  taken  together  with  your  intorpretalion 
of  what  you  said  yesterday  about  the  .")',)"  .'}()'  parallel,  when  you  said 
it  could  not  corlainh  apply  to  the  30  miles  remaining  between  .'I'.t"  '-W 
and()(t". 

Sir  Richard  Webstei;  —  No- 

The  President.  —  I  believe  in  I  he  same  way  as  you  said  to-day,  that 
the  people  who  made  these  Treaties  were  thinking  of  the  coast  line,  and 
considei'ed  lliat  going,  say,  from  San  I'rancisco  all  along  the  coast  lo 
Kadiak  and  the  IJialasUan  part  they  went  on  going  north  as  it  may  be 
that  they  meant  when  they  spoke  of  doing  nothing  above  .'iO'.'W. 

Sir  Richard  Webster.  —  They  may  not  have  remembered  that  this  peak 
came  down  so  far.  We  do  not  really  know  whether  the  map  was  cor- 
rectly plotted  at  that  time. 

The  President.  — ;_Thal  is  how  \ou  interpret  both  cases? 

Sir  Richard  Webster.  —  (-crtainly. 

The  President.  —  .\nd  the  one  yon  mentioned  yeslerdav . 

Sir  Richard  Webster.  —  Uut  surely,  if  1  may  be  idlowed  to  say  so  —  1 
do  not  want  lo  justify  m\self —  it  is  the  strongest  argument  in  support 
of  whal  I  said  yesterday,  that  it  was  ridiculous,  of  course,  to  suggest  that 
they  drew  any  distini'lion  between  i)!)"  40'  and  60"  for  this  purpose, 
.o!)"  40' and  00"  for  the  purpose  of  a  dividing  line  were  practically  the  same 
from  the  point  of  view  of  the  coast  line. 

Mr  Justice  Harlan.  — Does  it  anywhere  appear  from  Ihe  correspon- 
dence of  either  of  the  three  (iovernments,  that  either  Great  Urilain  or 
America  disputed  the  riglit  of  Ilussia  to  the  .Aleutians  Islands  or  to  any 
parts  of  of  the  coast  north  of  39"  30'  or  GO"? 
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Sir  Richard  Webster.  —  '  <lo  not  liiink  it  docs  oxeept  in  this  sense, 
.lutige  —  that  I  think  llial  in  all  prohahility  Iherc  was  not  the  anionnl  of 
agHMMnenl  as  lo  wlial  possession  had,  in  fad,  Itceii  taken  hy  lliissia;  hut 
1  agree  wilh  llie  Altdniey  (leiieral  that,  from  Ihe  Uritisli  point  of  view, 
(he\  were  coiileiil  lo  sto|t  lit  Jit"  40'  in  the  sense  of  ."ii"  iO'  used  hy  the 
i're-iidonl  hut  a  few  moments  ago. 

The  President,  —  Von  would  not  interpret  all  this  Treaty  as  a  deli- 
mitation of  territory  afliially  occupied,  hut  rather  of  what  you  call  today 
Ihe  sphere  of  iiilluence,  —  that  is  the  right  of  taking  possession. 

Sir  Richard  Webster.  —  Ves,  I  ought  lo  say,  if  I  was  concerned  to 
discuss  it,  in  Ihe  hogiiining  of  the  iieg(»liatioii  Mr  Adams  dislinclly  dispu- 
ted it ;  but  I  was  rather  looking  at  the  ultimate  result  of  the  negotiations 
llian  the  |)rcliiniiiary  discussion  which  seemed  of  less  impurlanec. 

Now,  I  desire  loeall  the  attention  of  the  Tribunal  to  Article  IV. 

II  is,  iicvci'llicli'ss,  iiikIim'sIoixI  Dial,  during  a  Icrin  <il'  Icn  vcais,  I'dUiiliii^'  IVoiii 
llic  siffiiiiliire  orilic  |ircsciil  (jiiivciilioii,  Ihe  ships  of  bdlli  IViwcis.iPi'  wliicli  liclimg 
1(1  lllcii'  rili/.ciis  nr  snlijccis  respectively,  may  i'eei|iiiieally  l'i'ei|ueiil,  williuiil  any 
liindiaiiee  wlialever.  Hie  iiileiinr  seas,  ;;iilfs,  harliniiis.  and  creeks  n|iiin  llie  eoasl 
ilieiilidiied  ill  (lie  |ii'ei'eiliii^'  Al'liele,  for  Hie  pur|i(ise  (iT  lisliini,'  and  liadiii;:  willi  llie 
nalives  iif  Hie  Cdiiiiliy. 

That  was  independent,  so  to  speak,  of  wlial  I  may  call  Ihe  general 
rigid  of  trading  with  natives  on  uno(;cupied  coasts.  It  was  somelhing 
which  would  apply  lo  what  may  be  called  interior  seas  and  waters  of  the 
tcrrilory  in  fuliire  to  i)e  recognized  as  Unssian  as  distinguished  from  the 
Lnited  Stales. 

Now,  I  desire,  to  the  best  of  my  power,  to  avoid  repetition;  hut  with 
reference  lo  what  you  have  been  good  enough  lo  put  to  me,  showing  you 
were  kindly  a;>ni'ecialing  my  iirgiimenl  yesterday,  what  reason  can  he 
given  for  saying  that  thai  privilege  slopped  at  latitude  OO"  —  there  is  not 
a  vestige  of  a  trace  of  a  suggestion  of  the  kind  in  Ihe  correspondence 
between  Hussia  and  America,  hut  for  the  purpose  of  this  case  to  support 
an  argumenl  of  Mr  lUaine  which  had  heller,  when  examined,  have  been 
abandoned,  wilh  all  respect  to  my  learned  friend,  .Mr  Carter,  —  he  puis 
il  in  his  written  argumeut,  and  says  that  the  Northwest  Coast  is,  because 
he  says  il,  to  be  construed  as  being  from  00''  to  latitude  .'Ji",  and  so  on, 
further  south.  May  1  ask  lo  read  oik^  documenl  which  shows  how  Hus- 
sia, at  any  rale,  would  never  have  aUempted  lo  put  llial  conslruclion  on 
Ihe  languagel  It  is  not  a  iiplomalic  document,  but  slill  il  is  of  equal 
importance  because  il  emanated  from  Count  Nesselrode.  I  mention  il 
for  the  purpose  of  showing  that  our  contention  is  no  afterlhougli' ;  but 
this  coast  is  referred  to  by  Hussia  with  tiie  meaning  we  put  upci)  it  and 
not  the  meaning  that  the  United  Stales  put  upon  il.  If  you  turn  lo  page  30 
of  that  same  book,  the  ist.Vppendix  to  the  Counter  Case,  which  you 
were  good  enough  lo  refer  to  when  I  was  speaking  of  Haron  de  Tuylls  me- 
moradum,  you  will  find  Count  Nesselrode's  letter  of  the  lith  of  April, 
1823,  which  is  written  cevcn  days  after  the  Treaty  was  agreed  and  signed 
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in  till' li'rmsl  road, — iiol  nilificd,  hut  si;;ric'(l.  II  NMisdniie  at  SI  Pelers- 
biir{{li  on  Ihc  "AU  of  April.  IN21. 

Now  llii>  li'ltiT  of  the  I  nil  of  A|iril,  IK2i  land  I  road  rroni  IIk;  revised 
Iranslaiioiii.al  pa^o  ItO  ol' Vol.  I  Appendix  lo  Itrili'^li  C.onnltM' <'.as*t,  altoni 
a  do/en  lines  ludow  tlie  break  Nshieii  begins  •'  having'  llins  denoted  ",  ssilli 
rurcrence  lo  Arliele  III  of  llie  American  Treal\  it  is  said  :  — 

III  Ailii  Ic  III  llii!  Uiilli'd  Sliili'-i  rcro^'iii/.i'  (lii!  SDVcrcigii  puwcr  of  Uiissiii  uver  llio 
wustcni  loa''!  •>!'  Aiiioricu,  Iroiii  lliit  INiiar  Si'us  tu  .'ii'iD'  ol'  north  latiludu. 

Sir,  \Miuld  \ou  will  glance  once  nioru  al  lln^  lan;;na},'e  ol'  Arlielo  3  ';" 
"Any  Kstablislinient  upon  llic  Norlliwest  (loast  of  Aineriea  ";  my  iearr.ed 
friend,  Mr  Carter,  is  driven  from  llii;  neec^ssilios  of  his  position  1j  say 
lliat  in  .\rlicle  III  llie  "  Northwest  coast  of  America  "  means  from  OO' 
to  ;)l"iO'  ;  and  Coniil  Ncsselrode  speakinf;  of  it  a  few  days  afterwards 
says  that  il  went  to  the  I'olar  Seas.  It  is  not  too  much  to  say  that  this 
conteiMioit  conhl  not  have  heen  niaih;  li\  llnssia,  — covdd  not  have  l)(!eii 
niai[e  hy  any  me  who  was  not  (lri\eii  lo  the  stress  of  supporting  an  unle- 
r.able  position  laken  up  hy  Mr  Itlaine  in  order  lo  support  a  proposition, 
—  Ilio  iueaiiiii;;  of  whieli  the  words  do  not  permit  ol.  You  will  not  lind 
any  dispute  about  the  northern  bouiulary  of  the  Itussian  possessions  ;  ami 
il  is  the  key  lo  tiio  whole  of  this  correspondence  and  this  coiislruction, 
that  Hie  rnilcd  Slates  were  oiil .  anxious  about  the  southern  boundary 
and  cared  not  a  bit  about  the  norlliern  Therefore,  you  lind  in  this 
Treaty  no  trace  of  ."l',)".  or  (iO",  or  anvlhiiij;  that  corresponds  to  il. 

The  President.  —  l']xcepl  for  rcserviiif;  the  rij;ht  of  fret;  iuivi},'ation  and 
trade  on  unoccupied  points,  which  I  would  call  rather  a  nvenlional 
arraii^emenl  than  international  law. 

Sir  Richard  Webster.  —  And  you  observe,  IVom  the  \  .  view  of 

the  dividiiif,' line,  it  equally  applies  north  and  south  of  ."H"  W.  .'HI";}!)' 
or  (10"  does  not  enter  into  this  Treaty  al  all,  and  there  is  not  one  word  on 
which  my  learned  friends  can  liaiijj  their  point. 

I  am  jrlud  to  think  that  my  points  come  out  clearly  as  I  go  along,  and 
not  at  too  great  length. 

The  President.  — .Might  I  beg  lo  ask  imidentally,  what  is  the  position 
of  lli(!  United  Slates  as  to  Hk?  double  translation  of  these  documents  pu- 
blished in  the  first  Appendix  to  the  Uritish  (lounter  Case?  You  see  there 
ure  two  translations. 

Sir  Richard  Webster.  —  The  lirst  was  Ibe  original  one  sent  us  by 
Hie  United  Stales.  The  nsvised  translation  is  also  senl  us  by  the  United 
States.     You  will  disregard  the  leflhand  column  allogether. 

General  Foster.  —  Of  course,  Mr  President,  you  must  disregard  it, 
because  it  is  not  now  in  the  Case. 

Sir  Richard  Webster.  —  Wc  were  obliged  to  do  it  —  the  United  States 
admit  we  were,  —  to  call  attention  to  the  inaccurate  translation.  We 
could  not  help  doing  it;  but  we  printed  them,  so  that  the  eye  might  see 
where  the  inaccuracy  occurred,  —  both  the  original  and  the  revised. 
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Now,  would  you  In-  f;oo(l  I'lioii^'li  io  liini  back  lo  pa^'i;  It  ( App.  I 
It.  (I.e.)  of  Dial  Appendix,  and  you  will  IIiito  find  llii'  oxptanaliun. 

Till'  li'l'tliMiiil  niliiiuii  I'liril.'ijns  llii'  tiaiisliiliniis  mi^'liiallv  I'liriiishi'il  by  llit\  Uni- 
loil  Stall's'  liiivi'iiiiiii'iiN  ill  Viiliiiai'  I  nl  tlii'  A|)|ii'iiili\  In  llii'ir  Casu.  In  llii'  i'i);li(- 
lianil  ciiliiiim  ii'viscil  liaii^lalimis  am  ^'ivi'ii.  N"  I  l"  10,  I 'J  ami  i;!  Iiaviiif:  lit'on 
wllliiliawu  liy  llii'  I'liili'il  Slairs,  Ilii;  ri'vi-cil  traiislatlDiis  nl'  llii'si'  ilnninii'iils  liavn 
lii'i'ii  iiiailr  I'm'  lli'i'  M.iji'sly's  Gnvciiiiiii'iil  rrmii  llir  /'i(r-!iiinili:i  nl'  llii'  nrijtliial  Hus- 
siaii  li'\l  aniirxeil  In  llii'  l^asc  nl  llu.'  L'niti'il  Slatrs.  01'  lln'  I'lMiiuiiiili'i',  iiauii'ly 
N"*  II,  13,  It,  anil  10  In  Ml,  tlio  aiiiiMiiliiil  vi-i'siniis,  ruri'atly  siipiilii'd  liy  tlii>  Uiiilod 
Stall's,  liavii  liiii'ii  ai|ii|ili'il.  Whrro  any  inali-rlal  ililTiiri'nrrs  hi'lworn  llii!  nilfiinal 
anil  levlsi'il  Iniii^liiliniis  uii'iir  llir  |iassa;.'('s  liavn  lirun  iinili'iliiiril,  with  llir  ailililiun 
ol'brackris  in  llir  I'asn  nl'  inli'i|inlalinns. 

For  my  purpose,  I  aicepl  llio  position  taken  l»y  my  Inarned  Criends; 
and  I  ii'fer  eiiliii'ly  lo  llieii'  revised  ii'anslnlion. 

,\'ow.  Sir,  may  I  resnuu-  llu;  tliread  of  my  observations;  that,  with 
rolcrence  to  the  Treaty  itself,  lliore  is  not  a  word  in  it  upon  which  the 
contention  ol"  the  United  Stales  now  made  can  be  founded.  IJut  it  may 
be  said,  though  that  may  he  perfectly  true,  (ireal  Hritain  nndiMstood  it 
diU'ei'enlly,  —  thai  Ureal  Itiilain  undeislood  "  .Northwest  coast  "  in  the 
limited  sensi;  that  the  I'niled  Stales ai'e  coutendin};  lor,  •'  and  therefore, 
we  shall  rely  upon  what  (ireal  Krilain  Ihou^ht". 

Here  I  would  remind  llie  Tribunal  of  my  learned  friend  .Mr  Carter's 
answer  lo  Lord  llaiiiien  lo  be  found  at  page  3.'j*.t  of  the  revised  note.  I 
need  not  trouble  the  Tribunal  lo  look  al  it  because  I  mentioned  it  yester- 
day. Mr  Carter  was  arfiuinf;-,  thai  because  wr  liad  atlopled  the  language 
of  the  lsl  Article  of  the  .\uieriean  Treaty,  we  must  be  taken  lo  have  in- 
herited its  limited  meaniiif;;  and  Lord  llannen  puts  this  lo  Mr  Carter  : 

Wniilil  ynu  say  tin'  Kiif,'lisli  (inveriinii'iil  was  linuiiil  liy  Hie  iiili'i|irolalinii  which 
ynu  say  hail  heuii  hut  u|inii  it  hy  Ilie  Unssian  and  .Xnii'rican  (iovernnii'iits  il'  llio  cor- 
respniiiliMici'  hi'lWL'i'ii  Ilic  I'^iiKlisli  linveinnii'iil  and  IhelUissian  (iuvi'iiuuent  shewed 
llial  they  undprslunil  llii'  wnrils  '  I'acillc  Uceaii  '  in  ailiH'erenl  sense? 

And  my  learned  friend,  Mr  Cailersays  : 
No,  my  Lord,  1  wuiild  iml  in  Ihal  case. 

And,  of  course,  one  would  have  expected  .Mr  Carter  lo  have  made  that 
answer. 

Now  I  will  complete  what  I  have  to  say  about  these  Treaties  by  show- 
ing thai  beyond  all  (pieslion  the  Hrilish  (iovernmcnt  did  not  understand 
either  Paeilie  Ocean  as  e.xcluding  IJehring  Sea,  or  North-West  Coast  as 
limited  to  what  was  soutii  of  lalitiule  (K),  and  will  the  Court  be  good 
enough  to  lake  the  volume  1  had  yesterday,  .Vppendix  2  to  the  British 
Case,  and  let  me  put  two  letters  which,  in  my  submission,  put  this  mailer 
beyond  the  slightest  questiou,  and  to  which  I  crave  the  '''jution  of  my 
learned  friend,  .Mr  I'helps,  when  he  comes  lo  reply.  You  will  remember, 
Mr  ['resident,  that  I  yesterday  called  attention  to  page  (53  where  the 
words  occur.     "  .Mong  the  whole  extent  of  the  Pacific  Ocean  compre- 
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liciiiliiig  tlic  si'ii  wilhin  lii'liriiij;  SiraiU  ".  II  is  |iiil  liolli  in  I'rciifli  and 
Krifjlisli. 

Mr  Justice  Harlan.  —  Tlio  vuliic  ol'llial  (it>|i(>n(ls  on  wlial  lio  nicanl 
by  Ihi'  woi'ds  '•  I'ariljf  Oi-oun  "  in  lliat  lirsl  ai'ticlo. 

Sir  Richard  Webster. —  He  imisl  havo  nicanl  HcbringSca.  Ho  could 
nol  liavc  nicanl  anylhinf;'  else,  for  il  is  llic  i'ij;lil  onVcc  navifialioii  aioiif; 
the  whole  exicnl  oillie  I'acilic  Ocean  coniprolicndinfj;  lliu  sea  wilhin  Itch- 
ring  Slniils. 

Mr  Justice  Harlan.  —  Need  he  have  rcl'errcd  lo  il  il'.  as  l)olli  sides 
adniil,  Hiissia  hail  no  |)iir|K)sc  lo  exclude  eillier  Ihe  I'niled  Slates  or  (Ireal 
lirilain  iVoni  llic  o|M'n  walers  ol'  IJehrini;  Sea. 

Sir  Richard  Webster.  —  He  nnisl  have  rclcrred  lo  il  Tor  in  ain  eon- 
lenlioM  Ihe  Kid  miles  IVoin  .\sia  and  IVoni  .Maska  and  IVoni  Siliei'ia  would 
lia\e  ovei'la|i|)e(l  long  helow. 

Mr  Justice  Harlan.  —  He  s|iceilic;dl\  refers  lo  Hehring  Sirails  for 
Hint  reason. 

Sir  Richard  Webster.  —  Mvei'xhodx  agrees  Ihal  Ihe  IIIO  miles  would 
have  (!\cliided  IVom  Ihe  coasl.  on  Ihi;  easi  side  —  and  Ihe  coast  on  Hie 
wcsl  side  —  ships  coming  witliiu  2(111  miles  of  IJehring  Sirails  and  (licrc- 
fore  fi'om  Ihe  |iiiinl  of  view  of  lliis  letler  lie  is  speaking  ol'  Ihe  iiavigalion 
orsonielhing  which  will  lak(!  him  ii|»  to  Heliring  Sirails.  What  does  he 
call  thai  —  Ihe  I'acilic  Ocean?  11'  il  can  he  suggested  against  me,  — 
if  \ou  could  suggest  that  Ihe  2(MI  miles  from  hehring  Straits  would  have 
reached  down  south  of  the  .Aleutian  Islands,  there  might  be  some  thing 
in  Ihe  suggeslion  but  the  fact  that  the  person  wiio  penned  lliis  document 
is  speaking  (d'Ihe  I'acilic  Ocean  as  taking  him  up  lo  Hehring  Straits  shows 
conclusively  in  Ins  mind  he  was  arguing  about  Ihe  space  of  water  whicii 
abuiled  solo  speak  upon  liehring  Sirails.  IIh;  KMI  miles  having  disappea- 
red allogelber.  Ma\  1  trouble  \ou  kiiiilh  to  refer  to  il.  The\  aclualU 
spi'ak  in  Hie  same  .Vrticle  of  two  marine  league  thus  at  p.  (l^},  App,  II, 
II.  C.  we  read. 

11  hoiiig  wi'll  uuiloisloiiil  lliiit  Ihe  s;iiil  ri;:lil  nl  lislici'V  ;<h:ill  not  lie  t^xiTiiscd  by 
Ihe  siihjc'Cls  or  cilli(>r  of  Ihe  Iwn  Powers  ihsiiit  lliaii  Iwo  inihiiie  lcii;.'ui!-  Ii(i?ii  lli(^ 
l'es|)cclivi'  possessions  ol  Ihe  oilier. 


And,  therefore,  il  conlempialed  going  (luiti-  close  up  lo  the  shore  of 
JScining  Straits  wilhin  two  marine  leagues.  Again  I  ma\  be  met  wilii  Ibis  : 
Tiial  is  what  Oreal  Itrilain  said:  is  [it  what  itussia  said  and  I  will  ask 
Mr.liisliee  Harlan  to  look  at  page  (i'.t.  I  will  translate  (and  the  I'residenl 
will  correct  mei  the  opening  svords  of . Vrticle  III  al  |iage()',l  of  Ihe  counlei- 
drul't  of  the  Itiissian  I'Icnipolentiaries,  "  thai  in  Ihe  possessions  of  the 
Iwo  l'oW(!i's  which  are  designaled  or  described  in  lb''  preceding  Ai'licle>, 
and  parlicularlv  so  far  as  .'>'.l":tll'  of  .North  latitude,  bill  not  fnrlher,  the 
respective  vessels  sliali  have  the  I'iglit  of  visiting  for  leu  vciirs.  "  There- 
fore iinssia  was  asking  not  thai  .Noilhwesl  (".oasl  sboidil  bavi!  a  dille- 
rcnt  meaning,  but  thai  tliei'e  should  be  a  special  limitation  of  the  right 
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of  visit  liy  (ireat  Urilaiii  iiol  aliove  :?.)■''.]{)'  for  the  tc-n  years.  They 
soiifiht  to  limit  the  ten  year  jieriod  of  visit  to  this  very  eoasl  l!ial  my 
learni'd  friend  Mr  C.arler  has  heeii  s|ieakini;<if,  not  on  the -round  thai 
il  was  railed  Norlhwesf  CoMsl.  Nolhin.u;  of  the  kind.  Tli(>y  knew  por- 
feetlv  well  iliat  .Northwest  Coast  iiieanl  a  ;;real  d;'  I  more  than  that. 
They  soii-hl  |o  pnl  in  terms  a  |M'ohihition  afjait'  (  visit  lieyomi  I  hat 
jioiiil. 

The  President.  —  That  evcluded,  of  course,  visilint;  Kadiak  and 
I'nalaska. 

Sir  Richard  Webster.        il  excluded  everythiiif;. 

The  President.  —  I  llioiij:lit  il  was  more  south. 

Sir  Richard  Webster,  -    Ve«.  I  thii.k  il  is  ,i  little  more  south. 

The  President.    --   Vel  \on  consider' that  part  as  excluded? 

Sir  Richard  Webster. —  !  iniiirslionahK  from  the  jioint  of  view  Ihev 
w.re  har-aiMin-  Kiissia  Iried  io  limit  il  lo  thai  latitiiiie.  and  llicv  had  a 
reason  for  il.  because  inlucen  (in-al  I'ritain  ami  Uiissia  there  was  ii 
discussion  about  llie  tixirri'  wliidi  only  .■aiiic  into  i>\islenci'  from  the 
point  of  view  of  Ihc  iirilisli  Trcily.  It  has  no  relation  to  the  I'liiled 
Stales  Treah  al  all. 

Now  Irl  lUi'  read  .\ilicle  V    see  p.  ()'.»,  App.  II,  U.  C.)  : 

The  lli-ii  'N'lilriirliii.i.;   I'liw.'is  flipalale  iiioicvei   Ihal  (lieir  i'es|ieflive  siilijecis 

shall  li-eely  iiavi.wil i  llie  wlioli   extejit  ,,r  U,,'  I'aclli.-  Ocean  as  iiiiicli  lo  Hie  liorlli 

as  lo  (he  Miiilli  w  Hill, 111  any  liliiilraiioe.,iiiit  lluil  tliey  sii.illt  iijoy  llie  ri-hl  o|  li,|li|,^• 
on  llie  hluli  sea,  liiil  llial  (his  liulil  sh.ili  net  he  exercised  will'iin  a  di.^lance  .,f  Iwo 
inai-iae  leai^nes  fiMin  Hie  imhsIs  ,,r  |i,'ssossioiis,  lie  Uiey  lius^i.iM  or  |i,,  |||,.y  l!rili>;|i. 

Now  aijain  I  ask,  what  j.'ioiiud  is  liiere  for  suf;f;estinf;-  that  llie  coasts 
and  possessions  of  liiissia  are  to  he  limited  lo  (iO"  oi  Ihal  Uie  {'acifie 
Ocean  do(<s  not  .;l!:o  rij;lil  up  lo  Itohriiiii  Straits?  What  argiimenl  can  be 
adduced  in  support  of  such  contention  except  the  asserlioii  of  Counsel, 
which  is  uol  ar},'uinent  at  all  for  this  pnr|)ose. 

Senator  Morgan.  —  Is  that  Treaty  now  in  force? 

Sir  Richard  Webster.  — 'I'his  is  not  the  Treaty  ;  II  is  the  lliissian 
prn/r/.  I  am  endeavoring  to  simw  thai  Uiissia  nnderslood  Xorlhwesl 
Coast  and  I'acitic  Mc(i;ui  Ihrouuh  the  wiiohu)f  this  in  exactly  Ihe  same  sense 
that  Creal  Mritain  undcrslood  it.  .\rlicle  Vl  is,  the  liiissian  Kuiperor 
wishinf;  tofiive  mere  proof  of  his  regard  for  Ihe  interests  of  the  subjects 
of  Ills  iirilannie  Viajesty.aiid  to  -iive  all  success  lo  useful  enterprises  which 
result  from  the  diseov(>ry  of  the  .Norlhwesl  Passaj^e  of  llie  ConlinenI  of 
America,  -.onsenls  thai  this  freedom  of  navigalion,  ineiU  .  ned  in  Ihe  p)'c- 
cedinj!'  article,  exleutls  under  the  same  coudilions  uu  ,fi}i,-oi/  ,//>  Itclniuii 
iind  the  sea  siluale  to  (be  north  of  il.  Now,  ( ask  .Mr. 'ii.stiee  Harlan's  kind 
consideration  to  this.  The  |(in  miles  has  disappeared  in  this  document. 
There  is  nol  a  trac.  of  the  jiiii  milos,  and  they  Ihemselves  proposed  Iwo 
marine  lea^Mies.  and  they  speak  of  llie  rip;bl  of  navigation  \\\u{  of  lishing, 
wbicli  is  to  extend  wilhiii  two  marine  leagues  of  llie  coast,  as  "oiii"  ri'dit 
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up  lo  Itehrinp;  Straits:  iiiitl  yot  in  tiic  riiro  of  lliis  llic  successors  in  lillc 
of  lUissia  iiilcfi;!' a  rifjiil  lo  say  tliat  Iho  navif^alion  al  Iliis  limn  was  iinilcr- 
stood  by  (ireat  Mi-ilaiii  as  inoanin;;  lo  Ix'  coiilinod  lo  llial  wliicli  was  soulli 
of  tlic  Aleutian  Islands,  and  not  lo  extend  to  llicso  thousands  of  miles 
ol  water  which  exionded  from  Iho  Alenlian  Islands  up  to  Hehring 
Sirails. 

Then  Arliclc  VII  provides  that  Iho  Itussian  vessels  and  the  Itrilish  ves- 
sels navifialinj;  in  Iho  Pacific  Ocean  and  Ihe  sea  ahove  indicaled,  thai  is 
llio  Arclic  Ocean,  as  well  when  they  are  driven  iiy  tempests  or  by  (huuage 
had  taken  I'ofiigo  in  Iho  respeclive  poi'ls  of  Ihe  High  C.onlracling  Parlies. 
In  Iho  .Norlhorn  Ocean  and  Pi\cilio  Ocean  llicy  uiiglil  got  i-ouuil  lo  lirilish 
possessions,  and  therefore  up  lo  Iho  lalosi  dale  llussia  land  Ihis  points  my 
ohservalioul  is  seeking  lo  gel  (ireal  Prilain  lo  agree  lo  Ihe  len  years  clause 
being  limilod  lo  Ihe  lisirre  with  regard  lo  all  Iho  Ai'licles  —  Ihe  Pacific 
Ocean  and  Iho  Norlhwestern  Coast  —  in  the  ni(>auing  which  woulil  include 
the  ooasi  up  to  Hehriug  Sea. 

.Now  .Mr.luslice  Harlan  |iut  a  (pioslion,  was  Ihe  Treaty  commiinicalod  to 
Oreal  Hrilain  before  Ihe  oilier' Treaty  was  signodwill  \ou  ho  good  enough 
lo  turn  lo  page  ~'l  of  Ihe  same  book  (App  II  B.  Ci  where  will  bo  found 
Mr  (ioorge  Canning's  communicaliou  with  regard  to  the  American  Treaty, 
and  thai  brings  oul  lin  Ihe  clearest  possible  relief  Ihe  ai'gumcnls  which 
I  have  hoeii  endeavouring  lo  put  b(>for(>  Ihe  Tribunal. 

Arliolo  IV  of  Ihe  I'uiled  Slates  Troaly  is  Ihns  snmmari/od  —  I  had 
heller  read  the  summary  of  both  III  ami  l\'. 

Tlir  IliinI  Arlii'li'  fixes  (In'  liniiinliiiT  line  al  M"  norlli  (il'wiiicli  llio  I'liilcil  Stall's 
arc  mil  In  ruiiii  i'-lalili<liiii('iils  ami  ■^niilli  nl'  wliiili  liiissia  caiiiinl  ailvaiici'. 

There  is  no  n^feronci;  lo  (111"  or  any  iiorlhorii  bonudarv  or  any  sou- 
Ihern  boundary. 

The  iciurlli  Arli^li'  allows  free  ciiI'Miin'  to  liolli  parties  I'cir  len  yeai's  intnall  llio 
^'ull's,  liarlioiirs  elc.  nt  each  I'm'  Die  piirpnses  of  lisliiiiir  ami  liadiiif.'  willi  Ihe  natives. 

The  conlenlion  of  my  learned  friends  now  is  Ihal  Croal  Urilaiu  only 
Ihonghl  Ihal  under  the  words"  Norlh-wosI  coasi  "  in  Iho  Article  of  Ihe 
Hrilish  Treaty  Ihoy  wore  gelling  Iho  riglil  lo  li-li  up  lo  laliludi;  (10". 
Now  what  does  Mr  Canning  say.'  II  was  pi'csonl  lo  his  mind  —  hocausc 
as  I  have  shown  lo  you  bul  a  few  momouN  ago,  Itussia  had  been  trying 
lo  gel  those  things  agreed  lohy  Croat  llrilain.  Ilowriloslo  Count  Lioven 
who  was  Ihe  Hussian  Minister  I  bolievo  in  Knglaud. 

I  eaiimil  relVaiii  IVinii  si'iidiiii;  U\  \t\\\v  l-;\eelleiii  y  Ihe  ineh'sed  exinu'l  Inim 
an  .\nierieaii  iiews|ia|ii'r.  I)v  wliieli  vnu  w  ill  see  llial  1  did  not  exa}.'Kiiale  wliat  1 
staled  In  yon,  as  Ihe  Arneiiean  ennslnndinn  of  Ihe  ennvenllon  sij.'ned  al  SI.  I'elers- 
barj-di. 

It  is  Id  Ihis  eniisiiMKiidn  Ihal  I  lefen'ed,  wlien  I  i  tainied  (Vir  Kn^dand  {as  jiislly 
ipiDled  li\  Cnnnl  .Nesselidde)  whatever  was  tiianled  lo  oIIut  nations.  No  liinila- 
lions  liere  ot  ,'(!l". 

There  never  had  been  any  allempi   lo  gel    Croat  Hrilain  lo  liniil  Ihe 
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rii;lit  (>r  navigation  or  lisliinj;  except  lo  tlie  l\\oieai;nes  wliieli  is  men- 
tioned l)efore.  lint  \\illi  regard  to  lliis  point  of  llie  noi'th-eoasl  coast 
there  liad  heen  the  dislinct  attempt  to  <;et  tier  to  limit  ln>r  10  vears 
chinsclothe  very  strip  wliicli  Mr  Carter  now  sngjiesls  she  ajireed  to  limit 
it  lo. 

Mr  Justice  Harlan.  —  What  yon  read  is  a  newspaper  aeconnt  of  llie 
Tivatv.  Wlial  von  wani  I  think  is  llie  letter  of  .Mr.  .Vdilington  on 
pii-e  :»!». 

Sir  Richard  Webster.  —  I''im-  my  pai'lieular  pinpose  I  do  not  want  an\- 
Ihinj;  more  than  Ihat  snmmarx.  II  is  a  line  snmmary.  It  makes  no 
diU'erence  for  m\    purpose. 

Mr  Justice  Harlan.--  I  Ihon-hl  yon  were  readiiif;  it  to  show  the  Uri- 
lisli  knew  of  till'  Treat). 

Sir  Richard  Webster.     -  Well  so  I  think  tliev  had  as  a  mailer  of  fact. 

Mr.  Justice  Harlan.  \o  they  did  not  f.el  it  lill  the  letter  of  Mr  .\d- 

ilin-toii  whieli  show-  he  lian-niilt.'d  it  j  think  lo  .Mr  Caiinin;,'. 

Sir  Richard  Webster.  -  Von  are  right.  I  wii^  perhaps  endi^nonring  to 
lake  it  a  lillle  iiioiv  -linrllv  ttian  I  need:  hnl  ni\  ai'gnmenl  is  as  strong 
whether  it  is  a  e.nnnmniialion  throngh  a  newspaper  or  an\  other  chan- 
nel. M\  point  is  HmI  (iivai  lirilain  knew  Ih,.  terms  of  the  Treaty,  and 
the  inomenl  Ihe  l.'rinsof  theTrealy  hetween  the  I  iiited  Stales  and  linssia 
were  called  In  Mr  Canning's  allenliim,  .Mr  Canning  said,  '•  .No  limitation 
liereof.'l'.l  .  "and  demanded  forCrent  lirilain  that  which  linssia  had  given 
lo  the  Lnited  Slates:  and  \r\.  Sir,  in  the  face  ,,r  Ihis  noii  are  solemnlv  as- 
ked lo-da\  h>  wiilleiiaiid.Malaigiimenl  I,.  sa\  that  (Jreat  lirilain  acipiies- 
<-ed  in  IheelMiiii  hs  lliissii,  ill, I  III,.  I'acilic  O.eaii  was  lo  he  evclnded.  and 
llie  north-west  ciasi  was  |,i  i„.  eniilined  helweiMi  lalilnde  (111  and  lali- 
Uule  oi". 

Sir  I  cannot  allow  myself  lo  occupv  yonr  time  hy  reading  thai  wlii.di 
onlv  hringslhis  ont  ovi'r  and  over  again,  hnl  there  is  ..ne  senlenc..  at  llie 
holtom  of  page  I'.i  : 

Vol  rc;i~nii^  111  Ihe  sann'  iialiiM'  — 

(This  is  ill  MiCeurge  Canning's  k'Her  to  Mr  Strall'mvl  Canning). 

""  '■■' '  '"ii.enl  ll.al  llic  lllHTlv  ni  iKoimili,,,,  llir,,ii-l,  liclni,,^.  siiails  sh,,i,l,l  \h- 

-lali'd  111  lliclivaly  as  a  Imeii  lioiii  Itiiisla. 
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\nd  the  last  sentence  is  — 

■'"'"  'I"  '■''''■•''' I'li^  -"il  I-  f' 1  ill  lhi.  CuiiM.iiii,,,,  Willi  ||,,.  I'liilcl  .Slates  of 

Miiciica.  .iimI  y\  il  can,,,,!  j,,.  ,|.,i| |  |||,|  ,|„,  Aiiici  icaiis  c,,nsj,|,.|-  Ihcmselves  as 

^•niicil  In  Ih,'  liniil  ,,|  iia\j-atiii,i,'l)cliinii;  Sliails  aii.l  Ih,.  Sea  h,.\,,ii,|  lh,.||i. 

I--  that  coii-islenl  wilh  lleliring  Sea  heiiig  (-vclnded  from  the  opera- 
tions of  the  Trcalv  of  IN2i  .' 

I.asllv,  the  a.'Inal  language  ,if  the  Trealv  was  senl  to  Mr  Canning  in 


\-l!i'i  — 


Mr  Addiiiglon's  Idler  ol'llio  :2*.)tli  ul' January,  wliiili  is  |o  l)t'  loiiiid  on 
page  75,  wherein  il  is  siiid  lo  lu;  — 

For  (Irliiiiiij;  lliu  rxiriil  (il  llii'  iii;lil-  i>rcilliii'  iiiilidii  In  llic  iiavi^Mlinii  nC  llic 
Nc(i(li(!in  I'acilic,  anil  their  Irallii:  anil  inliicdursc  wilh  llic  nciilli-wolrin  cdasl  ul 
America. 

Hul,  perhaps,  I  on;|,lil  to  have  I'ead  one  olher  jiaragriiph  lirsl.  on 
page  71. 

I'eiliaps  tlio  simplcsl  rmirsi!  afliTall  will  Ix-  lo  snlxlilnli',  I'or  all  llial  pari  nf  llic 
"  prujct  "  anil  "  ((iiinlci-piiijul  '  which  iclalcs  In  niaritiinc  ii;;lils  atiil  lo  navifxaliim, 
Ihc  lirsl  two  Arliclos  ol'  Iho  Convention  already  concliuh'il  hy  llic  (lunrt  of  SI  l*c- 
Icrsburffh  with  llio  L'nilccI  Stales  of  America .  in  the  orilcr  in  whieli  Ihcy  slaiid  in 
that  Honveulion. 

Then  : 

The  niiiformity  of  slipiilalii.ns  in  /mri  miilerh'i  irivcs  clearness  anil  force  lo  liolli 
arranircineiils,  anil  will  eslalilish  thai  footing'  of  cc|iialily  ln'twecii  Iho  several  (lon- 
trai'liii^r  I'arlies  which  it  is  Illo^l  ilcsiiahle  shmilil  exist  hetween  tliroi'  i'owers 
whose  inliirests  come  so  ueaily  in  coiilael  wllli  each  otlici-  in  a  part  of  llie  ijlohe 
in  which  no  other  Powei'  is  roiiciMiieil. 

And  Ukmi,  on  paj;!,'  81,  is  (he  ieilci'  of  .Mi'  SI  aH'ord  Cariiiing  lo 
Mr  (leorge  Caiiniiij;  lioni  St  l'elershnrf;h ;  and  iicri'.  Sir,  is  liie  answer 
lo  liie  siififAfslion  Ihal  we  inhcriled  Ihis  eonslrnclion  in  1821,  which 
never  saw  Hie  iij;hl  until  Mr  lilaine,  or  sunie  of  his  advisers,  evuhed  it  in 
the  year  I8'.MI. 

Heh'rrinj;  to  the  American  Treaty  I  am  assiireil,  as  well  hy  Coiint  .Nesseliode 
as  liy  Mr  Middlcloii.  thai  the  raliliialion  of  that  iiislriimcnl  was  no!  accompanied 
with  any  explanations  caleiilalcd  to  nindiry  or  all'eei  in  any  way  the  force  and 
meaning  of  IN  Arlicli's.  Itiit  I  iiiiilerslaiid  thai,  at  the  close  of  the  ue^olialion  of 
that  'rrcaty,  a  I'rolocol.  inleiiili'd  hy  the  Uiissiaiis  In  llx  more  specilically  the 
limitations  of  the  ri;;ht  of  trading; 

(that   was    perl'ectiv    line,   heeause    il   rel'crred  to   tin'    ill    vears'  elanse) 

with  tlieii'  possessions,  and  iiiideislond  hy  the  American  envoy  as  lia\iiin  no  -icli 
ell'ecl,  was  drawn  up  and  sii;iied  hy  jinlh  parties.  No  reference  whatever  was  made 
to  Ihis  paper  hy  the  Itnssian  I'lenipnleiiliaries  in  the  course  of  my  iiei:'iilialioii  will: 
llieiiiland  yoii  are  aware,  Sir.  Ihal  the  .Xrliclcs  orihe  Coiiveiilioii  which  I  con- 
I  liidi'd  di'peiid  for  tlii'ir  fnice  enliri'|\  <in  the  ^I'lieial  acceplalioii  of  llie  Icriiis  in 
which  they  are  expressed. 

Will  \on  kiiidh  turn  now  lo  the  Itriti^ii  Treatv  on  pai:e  ."i:!  of  Hie  Itii- 
tisli  (^.ase,  ;inil  I  will  endeavor  to  lalvi-  il  as  sliortly  as  pnssihlo.  ||  will  mil 
he  waste  iif  lime  lo  run  lliriiii;:li  it  williuiil  readiiii;  Iho  articles  at  length. 

Tlie  sclienii'  of  tlialTi'ealv  is  of  some  lillle  imporlance  in  order  I mplele 

my  argmnent  npon  the  puint.  Article  I  currespomis  with,  and  I  sa\  is 
Hie  same  as,  Article  II  in  lliel  nited  Slates Tri'atv.  Articles  llland  IVliml 
noplace  in  the  I  nited  States  Trc;ilv.  The),  relate  to  the /mvV/v'.  It  is 
not  necessar\  thai  I  •should  dn  more  Ihan  explain  in  one  senlence  what  il 
was,  that  my  slurv  ma\  he  coniplcle.  II  was  necessarv  to  delermine  a 
land   l)onn(!ar\   hetween    liritish  America    and   Alaska,  and   aci'ordiiii;l\ 
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Arliiles  III  (iiul  IV  rclaln  sololy  lo  what  Unit  lami  hotindaiy  slionid  he. 
Aiiiclo  Vcorros|MMi(ls  wilh  Arlicic  III  orHii!  IJiiiled  Stales  Treaty.  It  is  an 
af,'reenienl  bolween  (li'cal  Miilain  and  linssia  as  llie  previous  agreement 
existed  l)et\v(!en  tiie  United  States  ami  Itiissia,  lliat  no  eslahlisliment 
should  be  lormed  hy  (ireat  Hritaiii  north  oC  (he  line  of  (k'liniitalion, 
ThiMi  Arlicle  VI  leli-rs  (o  llie  rivers  crossinj;  the  /i.s/erp.  II  was  necessary 
hi'caiise  it  linds  no  plaee  in  Ihe  IJniled  Slates  Treaty,  because  there  was 
no  lisirrr. 

"'"'I'"''''-' '  lli'il  llio  sulijictsofllis  Hiitamiir  Maji'sty,  t'lotii  whali'Viir  i|iiailiii' 

llli'v  :iiay  aiiivi!,  wlii^lhor  lioiii  tlm  orraii  or  lioiii  Ihi'  roiitiiiriil  shall  lor  cvim'  i!iijoy 
till'  rif^iil  ol'  iiaviuatiii-  livi'ly,  anil  witlioiit  any  liiiiilianri'  wlialcvcr,  all  the  rivurs 
anil  stiTanis  which,  in  Ihrir  comsi'  l.owar-ls  l.hi'  I'acilic  Oci-an,  may  cross  the  line  ol 
ili'iiiairation  iipuii  l!ii.  liiii'  of.'oasl  ih'siaihi'd    in   Ailicli'    111   of  Ihe  pri'siait  Con- 

Vl'lllioll. 

I'eriia|)s,  it  would  noi  be  iiMonvenient  if  I  read  to  you  the  Krench  ver- 
sion ol'  that  Treaty,  which  you  will  iind  —  and  you  can  put  them  side 
by  side  —  at  (he  end  of  the  15.  C.  Appendix,  Volume  2,  l»arl  III  to  which 
I  have  been  just  referring. 

The  President.  —  Il  would  be  better  lo  look  at  the  French  original, 
as  Ihis  was  a  Iranslation.  Wiiat  you  have  just  read  is  the  English 
Iranslation. 

Sir  Richard  Webster.  —  Voii  are  right,  Sir.  In  both  cases  the  originals 
of  this  Treaty  were  in  French.  What  (ieneral  Foster  said  later  on  about 
the  1807  Trealy  did  nol  apply  lo  Ihe  one  of  1824. 

if  yon  would  look  if  you  please.  Sir,  at  Arlicle  VI,  on  page  3,  of  part 
-*,  you  will  Iind  Ihis. 

Mr  Justice  Harlan..  —  It  is  in  the  Appendix  to  the  American  Case, 
volume  I,  pages  3i)  and  if). 

Sir  Richard  Webster.  —  Unite  (rue.     Il  is  this  : 

II  est  I'liton.h.  r|m.  |,.s  sujots  ilc  Sa  Mnjcsto  Brilan.iliiiio,  ih,  .|ucI.|iip  i'6te  qu'ils 
.■imv,.,ii,soil  di' I  Ocean  soil  ilc  rintnii'iii'  ilii  coiitini'iil,  jouiMil  ii  pciiiotuit.^  du 
•l''''l  <lc  iiavi-ui'i'  lih,i'„i,.„|  ,,|  sans  cntravi-  qiu'lionqiie,  snr  tons  Ics  llruvcs  I't 

MviiTi's  ipii,  dans  li'uis  coins  v,„s  la  niiT  l'aiili,|,„.,  liaviTsiToiil  la  lig Ii'  ilcnia.'- 

caliiiii  siir  la   Iim.,-,.  dc   la  col,'  indii|Mi'i'  dans  lAitiili.   Ill   dc   la  prdsiaito  Oon- 

Vl'lltlcill. 

Therefore,  when  you  look  a(  tin;  original,  lliere  is  not  any  doid)t  about 

'I  id  idl,  because  Ihcy  nder,  inosi  properly,  to  the  "  lisiei'e  de  la  cote  "; 

"' '  >""  '''"  '"'•"  '""'l^  I"  Article  III  you  will  Iind  there  the  lisiere  des- 
cribed. 

Mr  Justice  Harlan.  -  What  are  Ihe  Fnglish  words  in  Article  VI  cor- 
responding lo  lisiere? 

Sir  Richard  Webster.  —  I  will  lead  il  ; 

iMa>  iross  Ihi'  11 irdi'inairatioii  npoi,  ||,c  lino  of  coast. 

■I'll-'  expression  ••  line  ol  cast  "  is  nol  Ihe  proper  translation  —  il 
"iifild  lo  be  "  strii,  or  ,'oasl  ".     ■•  Strip  "  is  the  correct  Iranslation  of 


■■si 


"  lisierc",  if  I  may  be  periiiitli-d  (o  siiy  so  .Mr  I'rosidiMil,  iiiid  iiodoiibl  il  I 
iiin  wroi)}?  yoii  will  corivcl  inc.     "  Lisicro  "  is  "  solviifjc  "  —  "  .-ii'ip 
—  like  llio  ('dj,'('  of  clolli  —  "  border  ". 

LordHannen.  —  Vou  niifilil  suj;j;est  jel  iuiolher  wind  —  ••  iii;irf;;iii  ". 

Sir  Richard  Webster.  —  I  will  read  now  Arlide  VII.  wliich  corres- 
ponds will)  Hic  American  .Vrlicle  IV. 

II  is  also  UMilcrsliiiMl  tliiil,  lor  llic  span'  ol' Ion  voiiik  finni  Iho  siunaliiii'  of  llio 
prosoiil  Coiivpiilioii.  111!'  vi'ssi'ls  of  llic  Iwn  I'ciwci's,  or  llmso  lii'loM):iiii;  I'l  llioir  ros- 
pi'fllvo  sulijoils,  shall  iiiiiliiiilly  ho  al  lihoiiy  lo  rr(M|iioiil.  willniul  aiiv  hliKliaiiro 

whalovor,  all  llio  inianil  soas,  Iho  ^-'iiH's,  Iiavoiis,  and  ii ks  on  IIk^  coasl  nionlioniul 

in  .Ai'lic-lo  III,  fnr  Iho  imrposL's  ol'lishiii;;  and  ol  Iradiiiu  wilh  tlo'  nalivos. 

iNot  llie  /isirrr:  and  if  you  look  al  llie  rreiicb.  whicii  is  perfectly  plain 
(lescriplion,  llie  words  are  : 

Losgolfes,  havics  ol  (rii|aossur  la  oolo  rnonlionnoc!  dans  lAilicIo  III 


W'iliioiil  any  i-eforeiice  lo  "  lisiere  "  al  all.  Tlie  oidy  fo(,'linj;  I  have 
in  deaiinn  willi  lliis  mailer,  is  Iliid  it  is  a  little  cruel  lo  my  friends  lo  be 
exposiugllio  impossibilily  of  mairdaiuiuf;  llie  ai'jiumenl  li\  wliicli  MrCarler 
lias  said,  in  his  opinion,  Mr  IMaine.  lo  his  entii'c  salisfaclion  wascomplc- 
lelv  successful  in  showiii"  llial  Itehrinii  Soa  was  excluded  from  Hie  I'acilic 


Ocean,  and  thai  .Northwesl  coast  hud  I  hi 


s  mean 


iiic  bv  I  hose  Irealies 


Mr 


Would  vou  turn  lo  Article  III  and  lell  me  what 


IS  the 


Sir 


Justice  Harlan.  — 
eoasi  "  mentioned  Ihei'e. 
Richard  Webster.  —  Yes.     The  coasl  menlioned  in  Article  ill, 


IS 


The  luio  (i|  ijoniaioaiiiin  holuoon  Iho  |io>-e-^iiiii>  nl'llio  llmh  Coiiliiiclini:  I'ailios 
iipciM  Iho  coasl  ol  Iho  coiillMonl  and  Iho  i^laiid~  id  Aniorlca  lo  Ihi'  iim  lli  wcsl . 

7'/if/l  is  from  ahoiil  ."I'l'Hr  rii^lil  up  lo  Iho  poiiil  where  lil  '  \\ fsl  hui- 
};itude  strikes  llie  An  lie  (Iceaii,  and  I  siihuiil  lliero  is  no  (piesliiui 
about  il. 

The  line  ol  (lemarcaliiiii  runs  behind  Iho  lisieri'  iiiilii  il  ^ols  lo  Momil 
St.  I'^lias,  a'ld  llieii  il  jiiies  slraij;lil  up. 

Mr  Justice  Harlan. —  Whal  do  \ou  sa\  is  Ihe  poiiil  of  Ihe  shore 
referred  lo  as  the  "  coikst"iii  Arlicle  Nil? 

Sir  Richard  Webster.  —  The  ■•  coasl  "  is  Iho  whidoof  Ihe  coasl 
up  lo  lioliriiif;-  SIrails. 

Mr  Justice  Harlan.  —  Ip  In  ISehriiif;  SIrails  .' 

Sir  Richard  Webster. —  The  line  of  domarcalion  is  a  complele  line. 
Il  divides  Ihe  Urilish  possessions  from  liio  llussiaii  posses-ions;  il  liiis 
uolhiii^  lo  do  wilh  the  lisiere. 

.Now  I  will  read  the  Iraiislalion.  and  perhaps.  Mr  rre-ideiil.  vou  will 
kindly  follow  il  in  l''rcncli.  I  am  reading  from  pa^c  'il  of  Ihe  lirili>h  Case. 
It  is  not  in\  translalion  bid  I  believe  il  is  coriec  I.  II  is  llii>  : 

The  liiiiMjrdo'niai'callon  lnlwooii  Iho  posM'^sJons  ol  llio  lli;:li  Cnrdiai  lin^  rarlios 
upon  the  coasl  ol'  Iho  conllnont  and  Iho  ishnids  id  Aniciioa  In  Iho  iinlh-wosl,  shall 
ho  drawn  in  Iho  niannor  lidhiwinu  : 
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)(loul)l  il  I 
-  '•  .^lri|) 

miir^iti  ". 
ich  corrcs- 


iilini'  111'  Ihi' 
III  llii'ir  ri's- 
ly  liindraiicr 
<l  nirnlliMii'il 


I'ecHy  plain 


•linj;  I  liiivr 
•itinds  lo  1)0 
liMrCiiikT 
,viis  coinple- 
1  llio  I'ltcilir 
li'i'iilies. 
loll  me  what 

Vrliclc  111, 

■:irlilli;  I'ailii's 
lll-Wl'-l. 

"  WVsl  lun- 
iiii   (iiit'slion 

(>|s  1(1  Momit 

,r  llic    shore 

111'   llic   fiiiisl 


imijili'li'  liiH'. 
sidiis;  il    liiis 

rill,  \()M  N^ill 
nnli>li<'.iis.'. 

Ii'iiiliii^  railli'S 
illli-wi'sl,  -^iliill 


Commoncing  rinin  the  soullicrnmost  parfof  tlm  isL-ind  called  Prince  of  Walos' 
Isi.iiiil,  which  point  lies  in  the  piirajlcl  dj'S'."  10'  north  latitude,  and  hetween  the 
llllsl  and  the  i;H;ii'd  degint'  of  west  lonnituili!  (meridian  ol'  (ireenwich'l,  the  said 
lino  shall  ascend  to  Ihe  north  along  the  channel  railed  Portland  Channel,  as  far  as 
the  point  ol'  the  continent  where  il  strikes  the  ,'itUh  degioo  ol'  north  latitude;  from 
this  last-mentioned  point,  ihe  line  of  demarcation  shall  follow  the  summit  of  the 
nionnlains  situated  jiaralhd  to  the  coast,  as  far  has  the  jioinl  of  intersection  of  Ihe 
I  'ilsl  degree  of  west  longitude  "  of  the  same  nn'ridian  ";  and,  linally,  from  the  said 
point  of  intcrsri'lioii,  Ihe  said  meridian-line  of  the  Itlsl  degree,  in  its  prolongation 
as  far  as  the  Frozen  (Jeean,  shall  form  Ihe  limit  helween  Ihe  Russian  and  British 
possessions  on  the  continent  of  America  to  the  noitli-wesl. 

I  siibniil  (rcniomberin};;  llial  Hie  lino  ol'  dcinarciUion  was  lo  be  com- 
plete wilh  rercroiicc  lo  llio  coast  relcrrod  lo  us  Ihe  norlh-wost  coast  of  the 
oonliiionl,  and  llie  Islnnds  of  Ainorica  lo  llio  north  wesi),  that  noliody 
who  can  lake  an  iiiiparlial  view  of  Ihis  inatler  can  come  to  any  olher 
conohision  lliaii  llial  llio  coast  referrod  to  in  Article  VII  is  the  whole 
const;  and  when  we  rcmombcr  llial  in  the  Cnilod  Stales  the  expression 
lisierc  does  iml  ucciirul  all.  and  llial  Arlirlo  III  (d'  llio  IJnilod  Slates  treaty 
spoiiks  ol'lho  nortli-wosi  coasi  id' Ainoricu  iiorlli  ol'.'ji'  iO',  and  that  I  am 
jiisliliod  ill  saying  Ihat  Mr  (ieorgc  Canning  bolioved  that  he  was  gelling 
Iho  siimo  for  liroal  iJritain  as  the  l.'nilod  Stales  had  got  from  lUissia- 
llioro  is  not  any  answer,  at  any  ralo,  apparent  (iinloss  I  have  made  some 
grave  blundori  to  Ihe  coiilenlion  Ihat  the  right  of  (! real  IJritain  lo  visit, 
diiriiig  Ion  years,  inland  crooks,  and  harbours,  and  to  visit  for  thi!  pnr- 
poso  of  navigalion  and  lishing  Iho  seas  which  washed  Iho  American  ooasis 
o\lo;ided  right  away  from  ."i'l "  'ill'  up  lo  the  point  lo  which  I  have  called 
atloiitioii. 

iNow  il  is  not  iiocessitry  lor  me,  unless  my  friends  tell  mo  so,  lo  refer 
lo  Iho  olhor  Arliolos  of  Ihe  TreaU  .  'i'liex  rolalo  lo  Iho  side  of  spirits,  and 
loSilka,aiid  i\ow  Archangel,  and  lo  other  mailers,  wlii(;h  are  spooiallj 
rofiMrod  lo, bill  have  no  hearingon  thodiscussion  which  is  now  before  you. 

There  are  two  mailers  in  Ihis  oonnoclion  wliiili  have  not  rocoivod 
nolico,  and  lo  which  I  miglil  lo  direcl  Iho  alleiilion  of  Iho  Tribunal,  not 
ill  any  way  as  (pialifxiiig  or  oven  as  siroiigllieniiig  what  in  my  siibmis- 
siipii  III  Ilii^Conrl  is  so  absolutely  plain,  bid  I  refer  lo  il  in  order  that  il 
ma\  iiol  bo  tlioiiglil  llial  I  have  overlooked  my  friend,  Mr  Parlor's,  point. 
Mr  Carlor  said,  for  Iho  purposes  of  Ihis  Treaty,  llioy  were  not  ooncernod 
wilh  what  the  previous  corrospondoiice  had  bi'oii.  They  said  "Iho  Ocean 
commonly  called  Iho  I'acilic  Ocean  "  —  I  lliiiik  I  have  (|uoledtlie  language 
ipiilo  corroolly  —  and  accordingly  lliey  moani  by  llial  "  soulli  ol  the 
Aleiilian  Islands  ".  Il  would  lia\e  been  a  little  salisfacLorN,  at  any  rale 
lo  IIS  who  have  lo  answer  my  friend,  il  ho  had  gone  on  and  told  us  where  he 
gol  lliocommon  repulalion  of  I'acilic  Ocean  lobe  that  soiilli  of  Ihe  Aloiiliau 
Islands:  bill,  at  unv  ralo,  I  will  pui  Iho  malorial  bidon;  the  Court.  I  nuisl 
no!  read  il,  because  il  would  be  simpiv  a  waste  of  I'liio,  in  one  sense  — 
iiol  a  waste  of  lime  as  far  as  the  inl'ormaliou  is  concerned,  but  il  would  be 
trespassing  on  the  indulgence  of  the  Court  to  read  il.     There  are  several 
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rnlleclioiis  of  what  i  iiiiin  ciill  iiil'(ii'in<i(iun  oi'  considcriiltK;  use;,  il'  lliis 
mailer  ciiinc  lo  he  disciissiHl.  I  cull  itlli'iiliiiii  lirsl  lo  liii!  Isl  voiiiiiic  ul' 
llic  Appondix  lo  Ww  Coiiiilcr  r.as(!,  hccaiisL-  il  liap|i('iis  lo  he  iiiosi  coiii- 
plotc,  and  will  ask  yon  lo  look  al  pajje  HH.  Now  llici-c  you  will  lind, 
Mr  l*rosi(l(Mil,  llial  wliicli  wc  liolimc  lo  lie  llu;  niosl  coinplohi  ruconl  land 
llicy  have  l)Con  sidcclcd  willionl  any  i'('i;ai'd  lo  lakiii^  aiiylliiiin  llial  is  rot- 
or aj;ainsl  ns)  ol'  llic  maps  and  fico^i-aphies  wliicdi  have  (!\er  hocn  rol- 
leclcd  in  connexion  willi  Iliis  mailer.  The  lisl  scnl  hy  Mr  Mlaine  lo  Lord 
Salishiiry  was  found,  when  il  came  lo  he  examined  very  delicient  indeed. 
This  is  very  much  lar}j;oi',  and  il  includes  a  };reat  many  more:  and 
Mr  Itlaine's  lisl  did  nol  call  allenlion  lo  the  way  in  which  liie  names 
were  used. 

Wouhl  the  Trihunal  kindly  look  al  pa<;e  HH  ol'  App.  I  lo  Itrilish 
C.ounler  ('.as<!.  In  llu!  niarjiin  Ihere  you  will  lind  Ihe  dale,  pnl  ol'  e\eiy 
relerenc'e  made.  I  will  lead  down  llie  dales  liisl.  ITil.");  IH()2;  IH0:{; 
IHOI;  1808;  IHI.'J;  IHP.I;  |8:>2;  18:2:$;  I8:i(i;  showing;  Ihal  Ihey  are  prelly 
conlemporaneons.  iNow,  Mr  I'residenl,  htl  me  read  you  a  s|)eciiuen  of 
two  or  three  ol'lheni  : 


Kainscliatkii  Sea 


laiirc  liraiicli  nl'  ihc  Oiiciital  i>r  Nmlli  Pai'ilic  Oce; 


ni'luiii^r's  Slrails,  wliirli  is  111"  passage   IVdin  liio  Norlli  I'acilic  Ocean  lo  \\i 


Arctic  Sen.  ,, 

,  Hccrin^'s  Island.     An  islaiiil  in  liic  I'arilic  Ocean. 
Kiimsclialka.     Hounded  i^asl  and  sonlli  liv  I'acilie 

That  is  a  mosl  imporlanl  mailer  : 
Bounded  oast  and  soulli  by  I'acilie. 


Then  it 


KaniseiialK; 


lto\inilLMl  on  llie  Norlli  l>v  llie  coiinliv  ol'  llic  Koriars,  on  llic  cast 


and  soulli  b.v  IIh^  North  I'acllic  Ocean  and  on  llio  wi'sl  b\  llic  Sim  ol'Okolsk. 
Helirinf;'s  Island.     In  Hie  NUilli  I'acilie  Ocean. 


liebiinii's  Islani 


,\n 


in  IIk'  .N'oI'IIi  Paeilli'  O 


Kanisclialka.     Itiver,  wliicli  inns  inlollie  .Noitli  I'acilie  0('ean. 


The   Kanisclialka   Itiver  runs  inio  Mel 


inn; 


Sea    .N'oilh    ol'  the  ('.( 


im- 


mandcr  Islands 


Then  there  is  the  daU'  ol    I8I<).      I  have  iiol  read  the 


dales  afiainsl  each.     I   mi};lil  have  done  it  jierliaps  in  llial  wav.     Then 
il  Koes  on  : 


I'acilie  Ocean  c<iiisii 


leied 


II 


inndai  V  ol  llie  lliissian  Kniliire,  \v.is|ie«  I 


slior 


es  ofllio  ("lovcrninen 


I  ol  liknisk,  Iroiii  ixbnkolskv  Ni 


I'l 
or  (look's  Slrails,  d 


llicr  Wolds,  fioiii  Mil'  inonlli  of  Ihe  lliver  Ainiakan 


the  ironliiTS  ol' China;  ur,  in  o 
that  is,  Iruni  li.'i"  to  i.'i"  North  latitude.  II  is  divided  into  Iwo  ,i;icat  parts.  That 
Ivinn  eastwards  lioni  Kanisehalka,  between  Siberia  and  America,  is  ciniiieiillv 
slyleil   the  KaUern.   or   I'aeilie  Ocean;   lli.il  on   Ibo   west  side,  Iroin    Kanisehalka, 

ia,  and  tlie  Kiiiili'  hlands,  is  called  the  Sim 


between  Siberia,  the  ('.bine 


,Mi 


ofOkbolsk.  I'loin  the  dillevent  places  il  loiiihes  it  assniiies  dilleienl  names,  e.  ^.'., 
from  the  placi' where  the  lliver  Aiiail.vr  tails  inlo  il.  il  iscallcd  the  Sea  ol  Aiiadvr, 
and  above  Kamsebalka  the  Sea  ot  Kamsibalka :  and  the  bay  between  Ihe  dislriels 
of  Okhotsk  and  Kanisehalka,  is  called  the  Sea  of  Okhotsk,  the  upper  part  of  which 
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>.  il'  lliis 
;)lmm!  ol' 
Dsl  cimi- 
\ill  iind, 
onl  uvml 
lilt  is  I'or 
1)(!IM1  fol- 

0  lo  Lord 

1  indcotl. 
DH)-.    uml 

111!    IHUIH'S 

0  ISiilisli 

1  ol'  ('\cr\ 
(»2;  IH(»:$; 
iin-  prclly 
iccimcii  1)1' 


Oci'iin.  ., 
Ici.Mii   lo  tilt! 


,  on  tlio  cast 
olsk. 


I'  IIr'  ('.(iin- 

(il  rciul  IIh' 

IN.      Tlioii 


I',  \vii'.;lic'~  till' 

UV  SIniils,  to 

i\iT  Aiiiiakaii 

parls.     Tliat 

is   I'lllilli'llllv 

Kaiiisclialkii, 

illcil  the  Sra 

iialiii'S.  f.  jr., 

.(•;i  nl'  Anadvr, 

II  llii:  (lisliicl> 

pai't  ol'  \vliii.li 


is  liMinnd  I'l'iijinskovc  Moiv,  lliat   is,  llic  I'l'iijiiiskian  Sea,  as  il  nppi'onclios  tlio 
iiKiiilli  III'  Ihc  KiM'i'  Poiijiiii'.  " 

I  nii^dil  iin'ii|i\  il  ^I'l'iil  (Iral  iimn'  lime  lliiiti  llic  iinpiirtniu'i'  ol'  llic 
(|iifs|jiiii  iiicriN,  in  ^oiii;;  llii'(iii};li  IIm-sc  doriiini'iils.  If  yiii  will  liini  In 
|ia};i's  ',12  In  III"!  \<pm  will  Iind  a  ((iiiscculive  icnud  ol'iiia|is,  willioiit  selcr- 
lioM.  I'l'Din  wliii'h  il  will  a|i|M>ai'  llial  lliiiii};!)  at  liiiics  |H>rlioiis  of  llu;  iN'orlli 
I'acilic  wi'n>  called,  and  proiii'iiy  calli'd,  KcaviM'  Sea,  llclirinf;  Sou.  Sea  of 
Kaint'lialka,  and  suiiic  ullicr  naini'S,  llial  in  llic  vasi  majority  of  cases  (ho 
coin  moil  a|i|)cllalioii^ivcn  lo  (In-  w  holed  is!  rid  ol'lho  ocean  ri^hl  up  lo  Iho 
I'.ehriiij;  Sirails  is  Pacific  (Icean. 

Mr  Justice  Harlan.  —  Sir  Itichard,  do  von  renard  I  he  phrases  "  .Norlh 
I'acilic  ()e(!an  "  and  "  I'acilic  (leeun  ".  as  idnnlieal  all  lhrouf;h  Iliat 
volume? 

Sir  Richard  Webster.  —  I  Ihink,  Sir,  llial  "  Norlh  i'acilic  Ocean  "is  for 
Ihis  purpose  ideiilicai  willi  "  I'acilic  Ocimii  "  :  "  Sonlh  Sea  "  was  anolhcr 
name  lord  for  a  paiiiciilar  reason.  Soiilli  I'acilic  Ocean  would  really  hc^in 
soiilli  ol' Hie  eipialor.  1  have  iKd  sliidied  Hie  acfnal  poinl  wli(>re  Soiilli 
I'acilic  woiiM  end,  hill  I  iiiidersland  llial  Norlh  I'acilic  Ocean  inerels  means 
Hie  norlhern  pail  id' Hie  l'a<ilic  Ocean. 

Mr  Justice  Harlan.  —  I  have  seen  a  {^ood  many  maps  on  which  Iho 
walet's  siinlli  til' Hie  .Vleiilian  Islands  an;  marked  dislinclly  "  iNoi-lh  I'acilic 
Ocean  ",  while  Hie  walers  ikiiHi  ol'lliem  were  marked  somelimes  Sea  (d' 
Kamlchalka,  and  SDinelimes  Itehrin^'  Sea.  II  is  quite  Irne, as  you  say.  thai 
llicrn  are  maps  holli  ways. 

Sir  Richard  Webster.  —  There  is  a  laifje  nuinher  ol'  maps  on  which 
I'acilic  (tcean  ajipears  as  },'oinf;  ovoi'  the  whole,  and  Itehrin^  Sea  appeal's, 
above  il,  in  small  type  as  heinj;  the  sea  which  was  what  I  ina\  'call  the 
part  ol'  till!  I'acilic  Ocim:;  llial  had  ;.;ol  lliaf  name. 

You  will  Iind  ii  fiiap  of  IIk;  .North  I'acilic  Ocean  lielow  IIk;  .Meiiliaii 
Islands  liaiii;iii^  liidiind  )oii,  and  l>elii'iii<;  S(>a  put  in  its  (ilace.  .\l  anv 
rale,  il  should  iml  he  llioii^lil  Ilia!  we  have  ci'eat(Ml  (ividcnci!  I'or  ourselves. 
Il  is  known  all  oxer  the  world  that  pai'liciilar  seas  and  parts  (li'Hie  oceans 
^•'1  local  names:  hul  tor  Ihis  purpose  we  have  f;ol  to  considf  r  what  the 
jiai'lii's  meani  when  Ihey  wrole  il  in  lliaf  Irealv.  I  fiiisl  I  liav"  mil  failed 
ill  lirinuiii^  lo  Ihe  mind  of  Ihc  cmirl  Hie  demonslralion  Hi  it  Hiev  did 
mean  Ihe  |iai'l  of  Ihe  Ocean  i'ij;lil  up  lo  lichrinj;  Straits. 

Lord  Hannen.  —  To  wlial  evtenl  do  von  sa\  Ihis  lisl  is  eviiaiislive'.' 

Sir  Richard  Webster.  —  As  far  as  Ihe  maps  arc  concerned,  my  Lord, 
I  believe  il  cmilaiiis  cverv  known  map  llial  ciiiild  be  found. 

Mr  Justice  Harlan.  —  Oh. no  ;  Iheie  are  a  jireal  inaiiv  ol  the  maps  not 
^iveii.  .Mr  Itlaine,  in  his  <'orri'spondence  with  Lord  Salisbury,  gives 
III.')  maps. 

Sir  Richard  Webster.  -  There  are  I.'Hi  in  this  list.  Sir;  hul  nolall  of 
Mr  lilaiiie's  are  included  becaiisi'  laier  I'Milions  were  inserltMl. 

Mr  Justice  Harlan.  —  .More  than  half  of  .Mr  ISIaine's  I  tliiiik.  are  nol 
nieiitioiied  in  vour  list. 
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Sir  Richard  Webster.  —  I  'I"  nul  tliiiik  llml  is  ((inccl,  .IikImc. 

Mr  Justice  Harlan.  —  I  may  he  wnm};. 

Sir  Richard  Webster.  —  I  il<>  no'  Hiink  llial  is  ((priccl ;  ImiI  I  iciilK 
liiivo  mil  pxiimiiii'd  il  iti'isoiiully. 

Lord  Hannen.  —  I  whiiIimI  id  Kmiw  lieciiiisi!  I  lind  —  il  you  jiic  lijiiil, 
\(iii  kiiuw  —  lliuldowii  Im  IIii'  yi'iir  \H'2'\,  ncrnnliiij;  hi  voiir  sImIimiiciiI, 
llii>  Keliriii};  Sen  is  never  ineiilioiied.  Vdu  shiled  tlijii  lliis  is  e\liniistive. 
|{eliriii}{  Sea  is  iiol  menlidiied  in  any  nl'lliesc  f;(Mi<;ra|tliies. 

Sir  Richard  Webster.  —  H  nmiuUI  |ieilui|is  he  eonxenienl  lo  say  a  word 
or  Iwu  about  llie  maps  lliemselves. 

Lord  Hannen.  — These  are  all  the  fieo^raphies? 

Sir  Richard  Webster.  —  I  Itelieve,  my  Lord,  llial  llie  lisl  of  j;enf;ra- 
(diies  has  heeu  made  as  <lM'ouologi(  ally  ai'eurale  as  il  could  he.  I  do 
not  pretend  lo  say  we  found  every  hook  Ihal  evisis,  because  il  is  iiol 
possible;  ItuI  ;il  any  rale  il  was  endeavered  lo  lie  done  iuiparlially :  and  so 
fai'  as  we  could,  lliey  were  lakeii  from  llic  books  wlii(di  could  be  found. 

Lord  Hannen. — Take  Ihe  third  :  •■  ISidirinj;  Island,  an  island  inihe 
Pacilie  Ocean  ".  Then  lliere  is  added  "  l>ohiini;  Island  in  Ihe  iSeiiring 
Sea  ". 

Sir  Richard  Webster.  —  Thai  is  Ihe  lirsl  name  i;iveu  lo  il. 

Lord  Hannen.  —  Thai  is  added  .' 

Sir  Richard  Webster.  —  "'"'  '^  "•"■  eomnienlary,  pul  in  brackets. 
Il  is  the  lirsl  time  iJehriuf;  Islaiul  was  mentioned,  and  we  desired  to  show 
where  il  was. 

Mr  Justice  Harlan.  —  H(dn'in;i  Island  is  lothe  leflof  Ihe  Copper  Island. 

Sir  Richard  Webster.  —  Mr  I'residetH,  I  had  n(d  intended  to  linuble 
von  vvilh  Ihe  maps;  but  I  should  like  to  pick  out  a  \\'S\  as  I  pass,  in  order 
lo  shew  y(ju  Ihe  importance  of  theui.  Of  com'se  in  these  eai'ly  days  pijopli; 
nalui'ally  borrowed  from  one  another.  Th(!r(!  was  not  so  uiuch  known 
about  the  maps,  and  yon  wduhl  not  e\pecl  il.  If  you  will  kindly  lo(d». 
Sir,  at  Ihe  earliest  on  page  02. 

A  ficni'iid  chart,  cxliihiliiifj:  Ilic  discnvi'iii's  made  liy  ('.aplaiii  .lames  (louk.  clc. 
This  is  Ihe  original  ol  llic  chart.  In  the  S>'   edition.     Hehi 


Sea  appears  wi 


Ihuiil 


names,  tliou}j:h  Oliilaisliiii  sea,  Be.ivcr  Sim,  (lull'  of  .Viiidii.Siioal  Water,  Itiislol  Hay, 
appear  as  local  names  of  ei|iial  rank,      the  lliice  lirsl  close  in  lo  Ihe  Asialie  coasl. 
ItehriiiL'  Strait,  Noilh  I'acilic  ticeaii. 
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Then  at  number  i. 

Charl  of  Ihe  N.  \V.  Coasl  of  America  and  Ihe  N.  E.  Coast  of  Asia.  I'^xplored  in 
Ihe  yi'ars  I77K  and  I771K  I'lepaii'd  liy  l.ieul.  Ilobi'ils  iituler  Ihe  iminedjale  ins- 
pcclion  of  (Japlaiii  (look.     I'ulilisheil  liy  W.  i'adun,  Charing  Cro-^-;,  ,tnly '.'1,  I'sf. 

/{rliriiiy  Si'ii  named  Sen  11/  hniiirhitlkn. 

Jiearer  Si:a  close  in  to  shore  of  h'tiiiirliiillni. 

Srii  0/  OknIsI;,  oi[yu\nh'u\  in  rank  in  Sea  11/  Kiwiflinlhn. 

Gulf  of  Atindi/r,  llri^lnl  Hon. 

jXorllii'in  Purl  »/  I'licijii-  or  Great  Smith  Se<i. 

The  Aleutian  Islands  are  very  imperfectly  shown. 

It  is  most  important,  when  you  refer  to  those  maps,  to  see  whether 
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iiisc  il.  is  nol 
rliiilly;  iiiitl  so 
uld  bo  found, 
isliuiil  in  llin 
„  III,.  IJcliiing 

)il. 

Ill  in  In'JK'Kols. 
losirod  lo  slu)\N 

■r.opiH'rlsliind. 
idod  Id  Intnlili' 
I  puss,  in  ordor 
irly  days  iwoplc 
;()  nuicli  Kn(iN\n 
ill  kindly  look. 

.lanics  r.oi)k,  elf. 
;i  uppiTirs  wilhoiil 
Aalir.ltrislol  Hay, 
)  llio  Asialic  ciiasl. 


Asia.  Kxplnic'il  ill 
111!  iiniiiciliale  iiis- 
ross,  July2l,  I7SI. 


B,  lo  see  whether 


—    I2,S!I  — 

Ihi'y  wrote  the  names  large  or  sniull,  in  order  to  sec  the  impurlance  lliey 
attach  lo  llicm. 

Then  you  will  (ind  pngo  Oi,  1791,  No.  IS,  nn  iniporlant  map 

I'l'eparnl  liy  [jeul.  Ileiirv  llnln'ils  under  llii'  iiiiineiliale  inspoelion  (if  Captain 
Cook,  koiidon.     I'lililislied  by  William  Fadeii,  (Jeo|,'raplier  to  Hie  Kiii^r. 

Mr  Justice  Harlan.  —  llcl'ore  you  gel  lo  thai,  there  is  u  similar  refe- 
rence, on  page  93. 

Sir  Richard  Webster.  —  Will  yon  kindly  give  mo  the  daf<^? 

Mr  Justice  Harlan. —  It  isnninhor  i,on  p.ige  03tlio  yoarhcing  l"Si. 
Thcro  Itcliriiiii  Spo  is  named  Sni  af  KiiiihIkiIIiii.  and  tlion  tlioro  are  olfior 
seas  Micro.  Thon  there  is  the  .Xorf/icni  part  nftlie  Pacific  or  (irvnt  Smith 
Sen.     Ilavo  yon  gol  thai  I'harl  itsoH',  so  wo  can  see  how  tlioy  are  divided? 

Sir  Richard  Webster.  —  I  do  nol  know  wlielher  we  have  hut  I  may 
he  ahio  to  ohlaiii  il  for  yon. 

Mr  Justice  Harlan.—  '  desired  to  ask  in  that  connection  how  many 
more  of  llioso  maps,  1»\  name  and  in  words,  speak  of  the  Paeilic  as  the 
Soiitli  Sen  or  (Ircnl  South  Sea. 

Sir  Richard  Webster.  —  '  have  nol  worked  il  out.  I  know  the  name 
^Vffl/ So////(  5''(' disappeared  very  soon;  hut  ahonl  what  date  I  conid  not 
loll  yon.     I  will  Iry  and  have  il  worked  oiil,.lndge,  if  1  can. 

Mr  Justice  Harlan.  —  i  do  not  know  Ihal  il  is  important.  We  (uiii  do 
that. 

Sir  Richard  Webster. —  Yes.  If  yon  will  look  at  l7'Ji,  which  is  a  very 
im|)ortanl  map.  you  will  see  that  it  is  one  wliieli  nndoiihledly  made  whal  I 
may  call  a  record  at  Ihe  lime.  Il  is  number  lo.  The  advertisement 
was  : 

Tlie  Intcrfisling  discoveries  made  liv  llrilisli  and  American  ships  since  the  lirst 
piibliciilion  of  tin- Chart  in  ITS),  loi;el!ii'r  with  llii'  liydrojrrapliieal  inatorials  lately 
pioiured  from  SI.  I'etershiiij.'li  and  olher  pla(;es,  have  enabled  .Mr  do  la  llocludlij 
(o  lay  down  llio  niimeroiis  impiovemenls  which  appear  in  the  present  edition. 

Mr  Justice  Harlan.  —  Tliid  is  Iho  second  edition  of  the  map  to  which 
IJiavo  just  ealloil  allentioii. 

Sir  Richard  Webster.  —  Vcui  are  ipiito  right  : 

Till.'  main  hoily  of  llehiini.'  Sea,  whirh  in  Ihe  lirsl  edition  was  styled  iVif  of 
A'iiiiir/iii/l,(i,  here  aiipears  willioiil  any  disliiictive  name. 

,SV((  o/'K(iiiirliiill;a  is  wrillen  on  the  waters  iiiimedialely  udjaeent  Id  the  peninsula. 

Si'ii  nf  Atidili/r  replaces  Ihe  (liilfof  .\iiiuli/r  of  Iho  Isl  edition. 

.S'<Y(  I,/' <)lii,l>il<  appears  as  a  name  ol'  eipial  ritrht  wilh  .SVy/  uf Kaiiiilialloi and  Sea  uf 
Atindi/r. 

Itrnvn-  Sra  is  wrillen  in  smaller  characters  alou^  llie  Kanicliatkaii  coast  to  the 
north  of  relropanlovski. 

IMiiiiui  Slntil.  Itiislnt  /Ini/. 

i\orllt  /'ml  o/'l/ic  /'iiri/ic  Oifiin  or  flffiil  Suulli  Sra. 

Al  that    lime  il  appears  at  that  the  name  (ireal  South  Sea  still  eonti- 
■  niied  10  he  used. 

Tlioii  I  have  marked  a  good  many ;  hut  I  think   I  might   perhaps  indi- 
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caU^  llii'  iiiiinlifi's  williDiil  n'iidiii^' llii-tii.  ol' lli(isi>  llial  arc  I'loaiK  iin|inr- 
laiil.  Then' lire  miinhi'i-.  17  and  IK,  Iwo  (if  llic  rrnicli  mn\>-.  in  wh'uh 
Iti'lirin^  Sea  i>  iiol  naiin-il.  Iiiil  IIh'  wIiuIc  hI'  I|ii<  Notlli  I'acilir  is  failed 
(Ini/iil  (hi'(inSr/i/rnlriiiiiii/,i\iu\  (irmiil  Onuni.     TIu'M  lliiii'can'lil  and  2.'i. 

Mr  Justice  Harlan.  —  II  «as  iuiukmI  Ihc  Sea  of  Kainclialka  in  IKI7. 

Sir  Richard  Webster.  —  N".  Sir;  nol  in  ninnlpcr  17. 

Mr  Justice  Harlan.  ""  I'i'p''  *•'•••  '  lln>unlil  son  incanl  llii!  \ear 
1HI7. 

Sir  Richard  Webster. —  Nd;  I  «a-  f;isinj;  IIm-  innnln'r  (d' Ihc  nia|), 
iNit.  17  (in  |ia;;c  '.»,"),  in  Ihc  year  I7'.IH.  Tlniy  ai'c  nmnlicicd  lonscciilivcly  ; 
and  nnnibor  IN  is  in  Ihc  same  year.  TIk^ii  I  should  call  allcniion  lo  '2i, 
2'6,  -Jd.  and  :12. 

Mr  Justice  Harlan.  —  I  sec;  Ihal  in  nuinlicr  2'i  llehrin^  Sea  is  Known 
as  Itfiirrr  Sin  and  Ihc  Noilh  I'aciiic  i-.  nann'd  SmillwrH  Orniii  or  Sli// 
Srit. 

Sir  Richard  Webster.  —  I  do  md  know  whclhcr  ymi  have  noliced 
il;  lint  /ti'iirrr  Srii  which  is  wi'illcn  aci'oss  in  some  iiia|is  is  in  Ihc  niori^ 
coi'i'cci  niaps  wi'illeii  as  a  small  local  name  (dose  lo  Ihe  eoasl  oT  Kani- 
chalKa.  II  is  meidionc(l  in  ninrc  llian  one  [dace  in  lh(>sc  niaps.  and 
wi'illcn  in  smallci'  (diara(ders  alon^  Ihc  KaMndialkan  C.oasl  lo  Ihe  mii-lh 
ol'  INdro|ia'.ilovslvi. 

Then  llicrc  is  rimnlici'  'ill.  wlii(di  is  an  im|iorlaiil  map.  on  |ia;;e  <.)li  ; 

Arriiwsiiiilli  ■<  ('.lull  111  Ilic  rarillc  (Icciiii.  'i'liis  is  u  lai^'c  and  iiii|ii>i'laiil  Miip  in 
iiiiii!  slii'uls,  s|iiMiiillv  (li'Mili'il  lu  Ihi' I'aciiic  I  lii'.iii.  Orij,'iiially  jiiililislicd  in  ITIis. 
This  ediliciii  with  I'liri'i'i'lioiis  III  ISII),  Tlir  imi  iIhi  n  I'dp' i>r  Ihe  Map  riiii^  alioiii 
lalitilde  (i'2  >lc',i:i'i'('s  imrlli.  ami  il  iiiclinh'-^  Ihe  L'l'ealei'  jiail  ol  Iteliiiiiu  Sea  hill  shiiws 
il  as  a  hW'^f  blank  iiiiiiaiiii'ii  >|)aii'.  /Ii-i^h,/  /tni/  alnni'  i^  laiiiei-  pi-uiiiiiieiilly 
liaiiieil.  H\  iiiiilra>l.  [\\i.'  Sfn  uf  ilUmtxIr.  Sni  n/  Jdijiin,  ■,uti\  ullier  eiicln-eil  ra^an 
liaiiieil. 

ir  yon  will  kindly  loidv,  Mr  I'lcsidenl.  al  Ihc  ma|i  of  Ihe  I'aciiic.  it 
lakosyoii  up  tolili  dc^nies.  II  would  lica  lillle  sonllnd  Ihe  ^nkoii  lliver. 
and  Ihci'ciore  includes  a  j;real  deal  more  Ihaii  ninc-lcnlhs  of  Itidiiiiii;  Sea 
as  nosv  nnderslood.  Thai  is  lo  say.  il  is  some  .'illH  miles  norlli  of  Ihe 
I'riliiloi's,  and  wniiid'pi'aelically  lie.  lor  all  snbslaidial  piiiposes,  Ihu 
whole  ol'  Mchrinj?  Sea,  excepl  the  pari  immcdiuhdy  innniiif;  into  the 
neck  of  Ihdiriiij,' Straits;  and  thai  was  a  (diarl  of  the  I'aciiic  Ocean  us 
early  as  the  year  IKlO. 

Mr  Justice  Harlan.  —  The  map  pnhlishcd  liy  that  same  man  accordinj; 
to  Mr  IMaine's  list,  in  ISM,  in  London,  i;ivcs  Ihc  Sea  of  Kamchatka. 

Sir  Richard  Webster.  —  I  Hiii'l^.  Sir.  Ihal  is  nnmlier  ICi  in  our  list. 

Mr  Justice  Harlan.     -  Ves;  Ihal  is  Ihe  same  one. 

Sir  Richard  Webster.    -  'iJnolint;i  : 

llydrofiraiihleal  :;iiail  nl  Ihe  world:     A.  .\iniu-iiiilli.  IKII. 
Kehiiii|j  Sea  iiaiiied  Sea  ol'  Kaiiiilialka. 
Behi'iii(,''s  Sirails.     .Norlli  I'ai  ilie  lleeaii. 

We  would  have  lo  look  at  Ihal  map  lo  see  how  the  words  '•  Sea  of 


—  1'.'lll  — 


\v\)  iiu|H)r- 
^,  ill  wliicli 
I'  is  culled 
■1\  1111(1  -i.".. 
ill  1817. 

Ill  llio  >oar 

III'  llii>  nia|i. 
iisciiilivi'ly  ; 
iilioii  l<i  2V. 

I'll  is  Known 
(■(///  or   Sli/I 

ivvc  iintici'd 
ill  llii-  more 
;isl  (if  l»  Jil- 
!•  ina|ps,  and 
III  (III-  iiorlli 

1  paj^o  '.Hi  : 

|iimI:iiiI  Mii|i  ill 
|s|l,.,|  Ml  I7!is. 
||l    lllM-    allnlll 

Sim  liiM  sliiiws 
I'  |ininiiiii'iill,V 
clii-i'il    iM'i  ail 

10  I'iii'ilii'.  it 
Allium  ItiviM-, 
iti'lii'ini;  Si'a 
niirlli  ol'  llic 
nr|iosi!S,  Ihc 
linj;  inlo  llie 
(■  Ofcaii  as 

iiin  aciHirdinfi 
iii'lialUa. 
in  iinr  lisl. 


(inis  "  Sea  ol' 


Kaiiii'lialKa    '  were  used:  lull  I  dn  mil  lliiiik  il  in  any  wny  stren^llKMiH 

file  innliMition  ot   my  lemiied  IVieiiiis  !<>  sii^'f^est  lliiil  wiiiil  I  may  cull 

varying  iiaiiies  iire  siil'lliienl  In  diU'i.'reiilialu  this  IVom  a  pari  of  Ih*;  I'acilie 

(h'eim. 

Lord  Hannen.  —  Wlial  is  llinl  iiilemled  lo   indicnlo,  Sir  Rieliard, 
"^        "  Uriini/'s  Slniil.   .\nilli  I'tn'ifif  (tmi/i  "  .' Tlioy  are  wrillcn  in  ilulics. 

hoes  il  merely  mean  llial  lleh'inn  Sirail  is  piil   in,  or  does  il  indieale  al 

all  liow  far  mil  llie  North  I'aeili.  Orean  exlends? 

Sir  Richard  Webster.  —  i  do  iiol  lliink  il  indicates  anylliin^  iiion; 

llian  that  liehiin^  Sirail  is  put  in.     The  names  llial  appear  nrc  Sett  o/' 

Kittitih(il/,ii  and  llrhriiif/  Slrnil. 

Mr  Justice  Harlan.  —  II  doi-s  mil  show  Iheir  relation  lo  eai  li  oilier. 

Ili^'hl  ailing  in  Ihose  years  Ihe  Sea  ol'  KaniclialKa   .seemed  lo  lie  all  one 

name  with  lielirini;  Sea. 

Lord  Hannen.  —  Have  ymi  j^ul  any  one  ol'lhe  maps  which  would  illns- 
trale  what  is  meaiil  liy  lliis  collocaliun  ul'  Itehring  Slrails  and  iNorlli 
I'acilie  Ocean? 

Sir  Richard  Webster.  —  '  ^^i"  '""fl  ">"•-  my  Lord.  I  cannnl  answer  il 
(ill'-hand,  lieeaiise  Ihe  work  of  examining  Iheiii  is  so  heavy  Ihal  I  caiinol 
say  I'orcerlain  wliolher  any  of  those  are  acliiaily  acressihle. 

Then,  Mr  I'residiMit,  a  j^rcal  deal  of  inl'orinalion  is  f;iven  on  pa^o  lOfi 
as  to  the  meaning  of  the  words  "  Norlhwesl  Coast  ";  and  ajjiiin  there  is 
not  any  evidence  lo  he  I'onnd  of  .Northwest  Coast  liein^  used  in  this  limiled 
sense  in  any  of  Ihe  existiiij;  hooks.  II  sini|ily  is  a  (iin^stion  of  instance 
after  inslance  ol  either  .Nurthsvesl  Coast  hein;;  specially  delined  for  the 
purposes  of  the  hook,  indicating  a  purlicular  part,  or  Northwest  Coast 
heinj;  used  as  including'  the  whole.  !*'  where  is  there  any  (jvidencc  of 
.Northwesl  Coast  heinu  recof;!!!/!'!!  as  heinj;  the  piece  between  latitude  (iO" 
and  latitude  ."ii"  W  .  I  will  now  jjive  you  a  reference  hi  the  pa};es.  N'oii 
will  lind  llial  fully  examined  mi  pa^'cs  II).')  lo  KIH  of  that  .Vppendix;  hut! 
can  put  that  a  little  niore  hrielly  hefore  the  Trihiinal.  if  they  will  kindly 
lel'er  1(1  pa^e  (>fi  of  Ihe  Itiilish  Case.     This  is  a  hook  piihlislii'd  in  IHil) 

liy  Ml' III nilow,  whom  ymi  will  lind  is  adiuilled  h\   the  L'niled  Slates 

people,  at  thai  time,  al  any  rale,  lo  he  a  };real  authority.  .\l  page  Gli  is 
set  out  llic  extract  from  his  work  of  the  year  tSiO  : 

The  iVnrthwi'xl  Const  — 

And  these  italics  are  Creenhow's  own. 

is  Ihc  I'xpri'ssion  iisiiallv  einploycd  in  llii!  Ciiilcil  Stales  at  Iho  present  tiiuo  lo 
(lislih^iiisli  111!'  vast  piirliiiii  iirtjiu  Aiiicrican  ('(iiilinenl  wliiiHi  e.xicniis  iiortli  iif  llio 
lOlli  paialli'l  (p|  laliluile  Ik. in  llie  I'acilie  to  Ihe  great  dividinff  ridge  of  Iho  /tocki/ 
Mmiiilniim  lo},'cllici'  with  the  coiilif;iioiis  islands  in  llial  ocean.  The  soiilherii  part 
III  this  teniloiy,  which  is  diained  almost  entirely  liy  the  Uiver  (loluinhia,  is  coiii- 
nioiily  call(>(l  Orrf/tm.  — 

1  believe  llie  Columbia  Biver  comes  in  —  1  see  it  marked  there  a  little 
way  down  the  red  color,  Mr  President.  — 


—  i-:ti'j  — 

Frnm  Ibe  supposition  itm  ilmilii  iioiiiiiio)  lli.ii  ^inli  wiis  itu'  n.iiiii'  applii'il  in 
ils  principal  sirnaiii  liv  llic  iilinrijiiics.  To  Hip  iwyv  mmiIIu'iii  p;iils  nl  llic  innli- 
iii'iil  niuriv  appollaliiiiis  wliiili  will  lii'icalli'i'  ln'  iiii'iilioin'd.  Ii.im'  Ih'imi  a->i;:ii>'(l  liv 
iiavi^'ators  ami  I'lir  li'a<l('i'>  ol  vaiiniis  iiali<iii>.  iln'  li'iiltoiy  linnli'iin^  iipcui  llii' 
I'ncilii'  snutlnvaril,  IVuiii  llii'  lOlli  parallel  lo  llii>  i'\li'('iiill>  >>!  IIk'  I'riiiiisiila  \\\\\r\i 
slivlolips  In  thai  iliriM'tion  a>  lar  as  Ihi'  Trojiir  of  (Gainer.  i<  ralli'il  I'dlifniiiin.  a 
nam(!  of  uncuilain  dt'iivalioii,  loiiiiHrlv  ap[ilir'il  hy  llir  Spaiiiaiils  to  |||.'  wlioli' 
wostorn  seclion  of  Noiili  Aiiu'riia,  as  llial  of  Umiild  wa>  I'liiplnMMJ  li\  llniii  lo 
di'signali'  Ihi'  ii  ^'ions  lioidiTJntr  upmi  llic  Allaiilic.  flic  .\'oilli\\c>l  CoasI  and  llic 
WosI  I'oasI  of  Califniiiia,  lo,i;cllicr  U'vni  llic  irrst  rtmsi  u/'  .Xarlli  Aiiirrlrn :  as  il  lias 
bpcii  fomid  iiiipossihic  In  >cparali'  llii'  lii^tniy  nl  llicsc  I\mi  pniljnns.  so  11  will  lie 
necessary  to  include  llioni  bolli  in  lliis  p'Ofrrapliical  view. 

Mrfireeiiliow  liero  fjivcs  lli(>  rollowiiij;  iiolc  : 

In  Iho  followin^'papi's  llic  lenii  "  coasi  '  will  he  nsedsniiiellnies  assi^jiijlyiiii;  nnly 
Hie  seas!  lore,  and  sonielinics  aseniliiiicini.'  llic  \\  Imlc  Id  i  iloi  \ .  c\  I  ending  llicrdi  mn 
to  I  he  source  >  of  the  i  i\ei  :  care  ha^  hecii,  ImwcMi ,  la  ken  tn  pii'Venl  ini>a|ipiclieii- 
sioiis,  where  Hie  coiilexl  due-  nol  sulllciciilly  inilicalc  llic  liui'  »ense.  In  (irder  lo 
avoid  repelilions,  the  nwlliifcsli-eiisl  will  he  iiudi'rslooil  In  he  Ihe  iini-i-n-r^i  ni.isl  «/' 
.\(irlli  .1  »/'•(■/<•«.•  all  laliludcs  will  he  laUen  as  norlli  lalilinlcs,  and  ill  Imiijiludes  as 
WTsI  from  (ireenwie..,  unless  olhei'wise  expressi'il. 

Tho  Memoir  ooiilimics  ns  follows  : 

The  nolTheril  exiremily  oi  the  wi'-.t  coasI  of  Al  lerica  is  r<;//c  /'rnir,'  uf  II  (//cs, 
in  latitude  (d' (i.'i  <Ioki'''''S  ai  niinufes,  wliith  is  alsn  Ihe  we>lernmo<l  >pnl  in  Iho 
whole  lonlinent  ;  il  is  siliialed  nii  Ihe  easlern  side  nf  Heliiiiij,'s  Shalt,  a  channel 
ill  miles  in  widlll.  eoMiiecliiiu'  Hie  I'acilic  will)  the  Arrlir  uv  Irii  nr  Mm-lli  /-'ruzfii 
Ori'iiii.  nil  Ihe  weslLM'U  side  nf  which  sirail.  n|i|insile  I'niir  /'riiicv  iif  H'x/i'.v,  is  A'l/.W 
t'ltjii'.  the  isislern  exirenuly  nt  Asia.  Ileynnd  /{t'luini/  Siriiil  the  slmri's  of  the  two 
conliiienis  reci'ile  from  each  i  llier.  The  iinrlli  inasl  nf  Snieiica  has  hccn  traced 
from  Cnpi-  I'riiiie  of  llVi/ev  noi Hi  eastward  In  I'li/n'  /Imroir. 

'i'lic  relations  of  lU'lii'iiif;  Sea  to  liie  I'ncilic  Ocean  are  di'liiieii  as  fol- 
lows ill  Ihe  •'  Memoir  " 

The  part  (d'tlic  I'acilii'  north  id' He  Alciilian  hlanils  whnli  liallic-  Ihnsc  shnrcs 
is  coiiimonly  distinguished  as  I  lie  .s'.'.i  nf  Kniiichnlhi.  and  sometimes  as  llr/iiiiii/  Sen. 
in  honour  of  Hie  itussian  iiavi^'alorof  thai  name  who  liisl  explnred  il. 

Then  lie  refers  to  Cape  ."rime  of  Wales  as  follows  : 

Cape  I'riiice  nf  Wales.  Ihe  \\c~lcriinin>l  pniiit  nf  America,  is  the  eastern  pillar 
of  Itehriii.i:  Strait,  a  passage  mil,  .'in  niili'-  In  widlli.  ^cparaliii;:  thai  iniilinciit  frnm 
Asia,  and  fnriniiig  the  mily  direct  I'miMiiiiiilcalinn  lictwci'ii  Ihe  racillc  and  .Xrctic 
Oceans. 

Till!  part  of  lliu  Pacillc  called  Ihe  .s>((  -if  Kamrluiihi,  nr  HchriiiL'  Sea.  imilli  of 
the  Aleutian  chain,  likewise  cnntains  se\ci,il  i-laiid». 


Ill  the  sear  IHI,")  Ihe  (ioxeriimeiil  of  Ihe  liiiiled  Stales  sent  Mr 
(ireenhow's  hook  "  The  llisturv  ofth'eiroii  ami  Califoi'iiia  ami  the  other 
lerrilories  of  Ihe  Northwest  Coast  of  America  '  lo  Ihe  (iovernmeiil  of 
lireal  llrilaiii  as  lieiii;.'  in  Mime  sense  an  nflieial  ilocmiienl.  e\iilenll\  ile- 
siring;  il  lo  he  re^iinleil  as  cmilainini:  \er\  aeeiirate  iiilurmaliiiii.  We 
ha|i|ien  to  liase  that  nri^inal  ImkiK  hero,  the  one  which  was  sent  at  thai 
lime;  ami  it  is  iil  the  -eiNice  ofan\  one  of  m\  IViends  m  aiiv  niie  of  the 
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Triliiiiial.  II  would  -iiniily  be  u  itiaUer  ol'  reading  page  after  page  and 
exlratiaftor  cxlnict  in  wliiih  you  will  liiid  holli  (lie  "  hu'ilic  Ocean  "  und 
llie  "  Norlliwo.si  <',oa.s(  '  ui'e  used  liv  Mr  (ireiMiliow  in  his  works  as 
rolerrinfj  lo  llie  part  ofAmeiica  exlendin;;  rif;l)t  away  tVoiii  about  ialiliide 
."ir  —  perhaps  a  lidle  lowc)'  (han  Ihal  ;  .'i'l' would  be  perhaps  more  corrccl 
—  rif;ht  away  up  iiilo  Ihe  Arctic  On/an. 

Il  does  seem  to  nie  a  little  dilTlcalt  lor  lliose  who  desire  so  lo  contend 
Ihal  Ihis  indicates  or  supports  ihe  views  thai  (he  Pueilie  Ocean  was  com- 
monly known  a^  including  Behring  Sea. 

Vou  will  remcinher.  Sir,  thai  Lord  Salisbury  in  his  dispatch  of  the 
2lsl  Kehniary  I8!tl  (uiints  onl  thai  it  has  been  the  constant  practice  all 
over  the  world  (o  call  seas,  buvs  and  other  parts  of  the  ocean  by  local 
names,  and  yet  lliey  may  ail  be  covered  by  the  generic  name  which  covers 
Ihe  whole  of  il.  There  is  a  clear  and  iinporlanl  pas.age  contained  on 
page  H'.t  of  pari  1  of  volume  '.) :  bnl  I  will  not  Iresjiass  upon  vonr  (line  by 
reailing  il  at  length.  Hut  Sir,  il  (iocs  appear  lo  me  a  liltle  strange  Ihal 
t!<e  Ciiili'd  Stales  should  raisi.'  (his  contention. 

The  Tribiuiai  here  adjourned  lor  a  short  lime. 

Sir  Richard  Webator.  •-■  Mr  President,  a  question  was  put  to  nK>  by 
Mr  ,lusli.e  Harlan  upon  Ihe  maps,  lo  wliirh,  perhaps,  S  ought  (o  refer 
only  lor  one  niomenl,  ju-^l  to  show  (he  iinpossibilily  of  relying  upon 
mailers  of  litis  kind  wilfioiil  full  e\amiiia(ioii.  In  page  2ti.')  of  the 
(irsl  volniui' ol  Ihe  Cnilod  Stales  \ppendi.ii  will  be  found  an  extract  from 
Mr  IJIaine's  Idler  wilh  rcl'ei'once  io  Ihe  maps,  and  I  refer  to  one  of 
Ihein  : 

i;ii;:li>li  slalesiiicM  of  Ihe  [iPiinil  wlirii  llie  liealii'S  were  ne^nliati'il  liail  no  I'mii- 
pii'li'lvip.wli'il^'i'iilalj  llii'^'i  o^iaiilii.'alii.iiiils  involvi'il.  Tlicv  knrw  iliat  on  llii'nia|i 
puhlislii'il  ill  1784  III  illu-lralp  |||i<  voyairi's  ol  Ih.'  iin.sl  cihiiu'kI  (■:,ii-li>li  iia\i^'alui 

"'11 iitlci'iilli  ii'iihiiA  llii'  Si'a  ol  Kaimlialka  appi-aivil  in  alisojiilc  ioiiliaili«liiii- 

lioii  lo  llii'  liival  Soiiili  >,'a  o!  Ilii'  I'ai'ili,'  (»i-i',iii.  Anil  ijic  map,  as  -.lioun  hv  llie 
woiiImiii  ils  iiiai>;iii  was  pri-paivij  In  Lii'iil,  llcniv  llolinls  nnilcr  llie  iiiinii-iliali' 
iiis|ici'li(iii  III'  Caplain  I'.ouk. 


1 a-li'iii  pillar 

I'oiiliiii  III  ri'iiin 
rilir  ami    .\ri'lic 

.'  Si'a.   iioilli  III 


tales  scnl  .Mr 
and  Ihe  oilier 
loverninenl  of 
evidenlly  de- 
•malion.  We 
is  sent  at  Ihal 
inv  one  of  the 


If  you  will  reh'r  to  Ihe  li'-l  of  maps  lo  which  I  was  calling  allenlion 
before,  namely,  pagefliof  Ihe  lirsl  v.iliimeof  Ihe  Appendix  lo  Ihe  Counter 
<;ase  von  will  se(>  thai  map  referred  lo.     It  is  page  '  .;,  number  i  : 

Chilli  111  llie  Norlh  Wcsl  inasl  of  \in"rii,i  .mil  Ilic  Voptli  KasI  Coasi  of  Xmx 
i'\ploi.'il  in  liii'.M'ais  I77.S  anil  I77!i.  1'i.'|mi'i'i1  1i\  lii'iilcnaiit  Holierls  under  the 
iiiimi'iliali'  inspi'cliiiii  of  Caplain  Cook,  publislinii  by  W.  Taili'ii,  Charint'  firo-^s 
.Inly  -.Mill.  I7s.i.  f ■        ■  ■ . 

That  is  Ihe  map,  Mr  Hlaine  refer>  to.  Now,  il  .on  will  be  good 
enough  lolurn  over  to  page  <»i  von  will  Ijnd  Mr  Itlaine  has  overlooked 
III'' fad  Ihal  Klvears  later  Ihe  2nd  edili.m  of  Ihal  map  was  publislie<l  also 
prepared  hs  Mr  Itoberls  |.No  i;,;  and  also  publi>hed  hv  fadm  in  which 
distinctive  use  of  the  name  has  disappeared  alliii;elher.  Mav  I  ask  sou 
to  look  at  page'J.'i,  .No  i  where  you  lind  the  words  "  IJehring  Sou  named 
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Sea  of  Kamrliiillvii "  iiiid  il'  noii  look   Id  years  Inter  llic  next  ctlKioii  of 
llial  map  1794  lo  wliich  no  reference  is  made  by  Mr  Blaine. 

Tlii<  iniiiii  hnily  of  Ri'liiiiiir  Sea,  which  in  Ihc  llisl  ciUlinii  wiis  slyloil  Sea  of 
Kamchaliva,  hri'c  appeals  wilhoiil  any  dislimlivo  name,  Si'a  ol  Kaiiulialka  is 
written  on  the  wali'is  iniiucdiatcly  adjacrnl  lo  Mh'  pi'ninsnia. 

So  that  you  will  observe  that  the  whole  point  ol'  Mr  lUaine's  ar};iimcnl 
disappears  if  yon  look  at  the  second  edition  of  tiial  map  pid)lishcd 
in  1794.     He  is  relerrinj;  to  the  edition  of  1784. 

This  was  called  lo  my  attention  (hiring;  the  adjonrnmeni.aiid  I  mention 
this  for  the  purpose  of  enforcinj;  liie  fact.  Unless  yon  base  the  maps 
before  yon  ami  see  how  (he  words  arc  used,  no  inference  ran  be  drawn 
from  them;  whereas,  in  the  slalement  in  the  "Cia/elleer",  yon  hav(^  the 
specific  statement  made  on  the  aiithoi-ity  of  tin;  (ieo^raplier,  whoever  il  is, 
telling  you  exactly  what  is  tncanl.  tiiouf;h,  of  coui'se,  il  depends  (m  yoni- 
knowledfje  of  the  man  as  to  llieamourd  of  authority  to  be  allached  lo  the 
statement. 

Now,  when  Ihe  Tribunal  adjourned,  I  was  about  lo  lall  alleution  lo 
other  uses  of  Ihe  iN'oiiiiwesl  Coast  which  are  consistent  only  with  oui' 
view  and  inconsisteid  wilh  that  of  the  I  niled  Slates;  and  I  desire,  if  I 
possibly  can,  lo  put  il  as  shortly  as  possible,  and  I  will  a  bllle  vary  the 
order  of  my  observations. 

I  will  ask  Ihe  Tribunal  lo  lake  before  liieni  |)ai;es  40  and  41  of  the  1st 
Volume  of  the  Appendix  lo  Hit;  |{rili<li  Case,  which  will  cnabh^  me  to 
p\t'  them  several  references  willioul  luiiiiug  from  orn-  volume  lo  jiuolher. 

I  am  now  upon  Ihe  period  subsecpieni  lo  Ihe  Trcalies  of  1824  and 
1825.  lam  n>aditi^fromlhi'his|iii'ic.(lrcview(if  llii;l'ormalionof  Ihe  Itussian 
American  C.ouipanv  by  TikhmenielV,  publisluMl  in  Si  I'etersbur^h  in  18()3. 
You  will  obs(;rve  llial  Ihe  year  1842  is  refei'i'cd  lo;  and  you  will  observe 
the;(3  ihal  reference  is  made  lo  reports  by  (iovernor  Ktoliii  id' the  eonti- 
ruous  a|ipearaiice  of  American  whalers  in  Ihe  neiuhboiirliood  id' the  Ibir- 
iKtiirs  and  Coasts  of  Ihe  Colony  ;  and  you  will  linil  Ihal  a  slaienieni  is  made 
Ihal  in  Ihe  year  1841  there  had  been  whalers  lo  Ihi'  nund)er  of  .'XI,  and 
that  large  quaidilii's  of  whales  had  been  secured:  and  vmi  will  lind  thai 
the  Toreign  (Iflice,  in  rcpK  lo  energelic  rcpiiscnlations  made  by  the 
Companv,  liiul  r(>plied  : 

Till'  claim  lo  a  imnr  ilnnsiiiii,  if  \vc  wi'ilu'il  lo  iidvancc  such  a  claim  in  rcspiu-l  lo 
till'  iiorliicrn  pari  of  llic  Pacific  (Icran.  could  unl  In'  lln-orclically  jiKliliml.  I'nilur 
Arlicic  I  ollhc  Convcnliiin  ol  IS-J(  lii'lwi'cn  lln>^ia  .nid  llic  liiiilcd  Slates,  whiili  is 
slill  Ml  loi'cc  Aiiicricaii  cili/.cns  have  a  riiflil  lo  llsli  in  all  pails  ol  Ihc  I'acilii'  il(  can 
Hill  under  Arlicic  IV  ol  lie  -anii'  ('.oini'iilion.  Ihc  Icn  M'ar~  period  mcnlioncd  in 
that  Ailich'  having  expired,  \\r  have  power  lo  loihid  American  vc'^seU  lo  vi>il 
inland  seas.  )!\\\U,  harhoni".  ;iiid  hays  lot  Ihe  pnipose<  u\  ll'-hin^'  and  liadiiiL:  wilh 
Ihe  iialives.  thai  is  Ihe  liiiiil  (d  oiir  ii|.dil-,  and  we  have'  no  power  to  prevent  Ainc- 
rieaii  *lii|)s  I'roui  lukinji  whales  in  the  open  sea. 

Then  : 

From  IXi.l  to  IH.sa  llieic  were  constanl  complaints  hy  the  Coinpany  of  the  iiicrea- 
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sin;.'  Iinkliii'ss  iil' llii'  wliuliTS.  Tliiiy  wcri'  iiul  cipiiIimiI  Willi  lanilinf.'  nn  lhi>  Alcii- 
li.iii  ami  Kiii'ili'  Islamls.  rullin^'  woiiil  whiu'i'vri'  llli'V  rlmsi',  liuilin^'  liliililiiT  on  the 
shiiri',  "  Ihi'ii  10  liii'-x  /iiiiwr  il'iirii  '■  Trallir  in  rins  \\,is  (i|)i'iily  cairiril  mi  lielwi'i'ii  the 
iialivi's  anil  llii'  Aiiii'i'iiaii  (^aiilaiiis,  ami  when  the  Cnluiiial  aiilliniilii's  iiiailc  smnr 
whali'is  Iravr  Nuvu  Arkhaiijfulsk  i.N  P;  oiilhal  ariniiiil,  llii'V  qiiii'lly  t'ontinni'il  Ihe 
liallir  ill  Mil'  llav  ul' Silka.  ami  disrc^anlfil  all  pi'iili'sls.  The  rnllowiii);  ease  also 
ileseivi's  In  he  miliei'il  :  in  |S!7  one  ut'  Ihe  whalers  eaiiie  In  Ilehriii;.'  Islam!,  ami  mi 
llli>  Cajitain  lieiiiu:  Inlil  llial  he  iniisl  mil  Iralllr  in  seal-skins  mi  ,1  iiei^'lilinnriii^: 
small  islaiiil,  lie  miieieil  Ihe  nvet'sei'i'  ul'  Ihe  islami  In  he  Inrneil  nil'  his  slii|i,  ami 
imineiliali'lv  went  mi  slmre  with  his  men,  with  the  eviileiil  inteiitimi  nl' ilisrej^'ai- 
iliii^'  the  |iriiliihilimi. 

II  was  mily  when  aelive  sleps  wen!  taken  tn  resist  Iheni  Ih.il  Ihe  whalers  lel't, 
lull  helni't'  ^'niii>,'  they  eiil  ilnwn  a  plaiilalion  whieli  hail  heeii  i.'riiwn  with  ^ireat 
li'iiuhle.   Ihe  islami    lieiii^  willmiil  nlher   liees  m-  shiiihs.      Kew  nt  the  ilislriels  nl' 

Ihe  cnlony  esia|ieil  Ihe  \  i>ils  lit  the   whalers,  whiili  wei very«  here  ai  rmn|iaiiieil 

liy  ails  III'  \iolenre  mi  llieir  pail. 

WlieniM'r  emijplaiiil-  nl' siieli  acis  leaehed  Ihe  Ijinipaiiy.  Iliey  Innk  all  the  sleps 
III  their  piiuer  In  pi'nieet  the  11  in  llli'V  miller  their  ailiiii  nisi  ralimi ;  hut  all  their  ellurls 
leil  1(1  III)  s.ilisl'ai'liJiy  result.  In  ISl.'l,  ulinnsi  innneilialely  alter  the  lirsl  prnlesl 
III'  tho  Cmnpany,  (lie  cnlnrial  anlhnrilies  were  alaiineil  al  the  larL'^e  niiniher  nl 
whiilers  I'm.'ai.'^i'il  nniiiil  Ihe  slmres  nl'  Kailiak.  as  the  (".mnpaiiy  s  I'nr  trade  was  ver- 
lain  111  sMlVi'i  I'rmii  Iheir  pn'seme. 

\nd  llicri!  wa^  a  reqiiesl  I'or  a  eriiisur  made  lo  prevent  Iho  vessids  from 
inlerforiiif;  and  ^oiiifi  into  llio  Iciritorial  waters  of  llussia. 
Then  lower  down,  IIum'c  is  Ihis. 

In  |st7  a  repieseiilalimi  I'rmii  (Inveinnr  Tehenknff  in  rei:aril  In  new  a^'f-'ressimis 
mi  Ihe  (lail  nl  Ihe  whalers  i;avr  ii«e  In  I'liillier  inri-espmiili'm-e.  Snme  liine  lierme. 
in  .liiiie  IS'iii.  Ihe  linvei'mir-lieneral  nl'  (''astern  Silieiiii  had  expressed  his  npinimi 
thai,  ill  iiriler  tn  liiiiil  llie  whaliii;;  npeialimis  nl' I'mei^^neis.  il  wmild  ln'  j'air  tu  I'nr- 
hid  lliein  In  emne  within  ill  llalian  miles  nl'  mir  shures,  Ihe  pm  Is  nt  retrnpaulnvsk 
and  Okhnlsk  In  lie  I'Xi'lndi'd.  and  a  pavnu'iil  nl'  100  silver  rmihles  lo  he  deinanded 
al  llinse  pmis  li'iiiii  every  \is^|.|  |nr  Hie  liijhl  nl'  whaling',  lie  leinninieiided  that 
a  ship  III  war  slinuld  he  emplnyed  as  a  iriMM'r  In  walrli  I'nreijjn  M'Sm'Is.  The 
I'lireiiiii  I  nilie  e\pri's>ly  stated  as  Inllnws  in  reply.  We  lia\e  im  riulil  In  exrimie 
Inreii;!!  ~hip^  riiiin  I  ha  I  pari  nrilie  Ureal  lleeaii  wliirli  seperales  llie  easlnn  ^hn|l'  nl' 
Siheria  riniii  Ihe  iimlli-vveslerii  slmre  ol'  Aineiieii  nr  In  make  lln'  paymenl  nt  a 
sum  nl'  nimiey  a  iiimlilimi  In  allnwiii};  Ihein  In  lake  whales. 

I  n I  md  remind  \ou.  .Mr  I'residenI,  as  inv  loarned  friend,  Ihe  MUn- 

liey  (ieiieral,  poinledolli,  llial  eollld  oiiK  lie  and  is  niiK  Ihe  ISehrin<;  Sea, 
no  oilier  pari  uri.'n;  (ireal  (leean  niri'espiinds  with  llial. 

Then,  al  Ihe  Im.I'oiii  of  Ihe  \M\ir.  ^uiii^  on  lo  llie  vear  IK.';.'!,  vun  will 
aelnalh  liinl  Ihe  iiisl  'iielioiis  ju  eriiisers  : 

The  eriiisers  were  In  ^e  llial  im  whalers  enleii'il  llie  li.iys  nr  ffnll's,  or  eanie 
williin  .'I  Kalian  miles  nt  mil  '■limi'-.  llial  is.  the  climes  nC  lln^^iaii  Aineriea  iiinrlh 
it  .it".  I  I,  Ihe  I'eninsiila  »(  K.iim  lialk.i,  Siln  ria.  Ihe  Katliak  Anliipela^o,  Ihe  Aleii- 
liaii  NIaiids,  Ihe  I'lilidnt  and  I  niiiiii.iiiilei  Klainls.  and  Ihe  nlher-  in  lleliriiif;  Sea. 
Ihe  Kniile..  Sakhalin.  Ihe  Sli  Hilar  l-land  .mil  Hie  nlhers  In  Ihe  Sea  nl  llkliul>k  lo 
(lie  iimlh  nt  ill  :lil  tinilh.  Till' I'liii-ei-  were  iiislrinleilrmi-laiilly  In  keep  in  view 
llial  "  mir  linvernimnl  mil  mil\  dues  iml  wish  in  prnhihjl  m  piil  nlislaeles  in  Ihe 
way  lit  whilinn  li\  liireii;iiei>  in  Ihe  iiniHiein  part  nt  Ihel'aeiHe  (Ireaii;  but  allows 
tnrei(.'l|er-  tn  lake  whales  ill  Ihe  Sea  nl  llkliiil>k,  wliiili.  as  staled  in  these  iuslrnc- 
liolis,  is,  /iijiii  its  iifiii/niiiliinil  /iiiHiliiiii,  Il  /liissiiin  nilniiil  ve/i  ". 


—  1266  — 

Now  ill  the  face  of  (lial  brief  summary  wliieli  I  have  been  forhinalely 
able  to  fake  from  one  donimcnl,  rcforrinp;  lo  1812,  I8W,  IHiTand  IH."!:!. 
il  is  obvions,  and  cannot  I  snbniit  be  ilenicd  liy  Ihe  '".(iniisol  for  llie 
United  Stales,  that  there  were  al  this  lime  no  ads  sn|i|)oi'linf;  Ihe  con- 
tention thai  Hnssia  never  wiliidrew  her  prohiliilion  willi  re};ard  lo  navi<;a- 
lion  and  lishinp;  in  Hehriiifi;  Sea,  thai  Cireal  llrilain  had  I'ecopni/od  Ihal  llie 
prohibilion  extended  to  Hehring  Sea.  I  will  read  if  you  please,  Mr  Pre- 
sident, from  pages ;!()  and  ;)7  of  the  Lniled  Slates  Case  which  still  slands. 

But  neitlicr  in  i\w  protests  ii(')j;ociatioiis,  imr  ticulics  is  any  lofeicniu:  loiiiul  tn 
Bt'lirinp  Si'ii.  and  it  nin<l  In'  ((innMlcd  IVoni  a  shnlv  nl' those  inslnnnunls  ami  tlu! 
subsequent  events  that  llic  (|nestiun  of  ji'.risdiclidiial  iij.'hts  ovcc  its  waters  was  Icll 
where  it  had  sic  t\  before  Ihe  treaties,  except  lliat  Ihe  oxeicise  of  these  rights  i)y 
Hussialiad  now,  tin'on^rh  these  tiealies,  received  llie  iinplii'd  i'eco;;iiilion  of  two 
great  nations;  for  while,  by  IIk^  Ukase  of  IS-JI  jlnssia  bad  publicly  ilainied  lerlain 
unusual  jurisdiction  both  over  BehriuL;  Sea  and  over  a  portion  of  Ihe  I'acilic  llcean. 
yet  in  th(M'esnltin|,'  treaties  which  const  itnled  a  coniplelosettlrnienl  ofall  d  ill  ere  nces 
growing  out  of  this  Ukase,  no  reb'reiice  is  made  to  this  jurisdiction  so  I'ai'  as  il  rela- 
ted to  Behring  Sea  although  il  is  expressly  and  conspicuously  renouncml  as  lo  (he 
Pacilic  Ocean. 


Will  you  for  a  moment  consider  whal  Ihal  case  n;<'aiis'.'  I  niiisl  as- 
sume thai  I  have  demonstrated  to  this  Tribimal  Ihal  Ihe  siiggeslioii  lliat 
there  was  no  ri^fereiice  made  lo  nehring  Seii  in  llic  iirgoliatioiis  or  [he. 
treaties  is  unfounded,  but  Ihe  fact  liial  lhe\  have  dislinctly  staled  in 
tlieir  case  Ihal  in  regard  to  whal  Ihey  ai'e  pleased  to  call  the  i'aeilie  Ocean 
liiere  was  an  express  withdrawal  by  iiiissia  id'  her  atleiiipl  lo  liniil  the 
rights  id'  navigation  and  tishiiig,  points  and  certainly  accentuates  llie 
observations  I  liave  ventured  In  mal»eas  In  wlial  was  going  on,  after  IH2i 
and  18'25,  in  this  pari  of  the  sea  rofei'i'eil  to  iiv  llieni  a<  being  part  of  Ihe 
(ireal  Ocean  which  separates  the  I'iaslcrn  (loast  of  Siberia  from  Ihe  iiorlh 
western  part  of  America,  IVoiu  which  Ihcv  had  noriglil  lo  exclude  >iaviga- 
lion  or  lishing  vessels  of  the  rnited  States  nnd  (iical  Itrifain. 

If  the  Tribunal  will  be  good  enough  lo  look  al  page  .'il  of  the  Itrilish 
Coiinter  Case  you  will  lind  certain  (•oiileui|)orane(Mi>  uses  of  the  woi'd 
norlh-wi  si,  in  the  face  of  which  I  suhiuil,  il  is  impossible  for  my  learned 
Iriends  ell'eclively  lo  maintain  their  coidenlion. 

Let  me  remind  the  Tribunal  of  what  their  conlenlioii  is. 

That  alllioiigh  the  coast  nl'  wliicli  we  are  speaking  is  in  fact  Ihe 
.Norlhwesl  Coast,  vet  the  leriii  Norlhwesl  Coast  had  such  a  lei  huical  mea- 
ning thai  il  is  to  be  conliueil  III  the  space  lietweeu  lalitllile  HO"  ami  lali- 
Inde  ."ii"!!)',  or  south  of  it  —  nothing  north  of  latitude  HH'. 

At  page  .'il  Ihe  Tribunal  will  see  Ihal  bv  Trealv  of  ^lltli  Mecember 
18il  (the  reference  lo  llertslel  is  given  and  we  have  lleilslel  here.  — 
tireal  Krilain,  Austria,  fiance,  I'ru-sia  ami  itussja  entered  into  a  Trealv 
for  Ihe  sup|)ression  of  Ihe  Slave  trade  and  in  no  ca<e  was  theiiuilual  right 
of  si>ai'ch  lo  be  exercised  upon  Ihe  ships  of  war  of  the  iiigli  Conlracting 
Parlies,  it  is  siiflicieni  for  my  purpose  that  one  of  Ihe  conlracling  par- 
lies was  Hussia.     Hy  seclimi  8  of  lluMinnex  lo  that  treaty  this  cxemitlioii 
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Ibrluntilely 
7  and  IH:;:5, 
sol  for  lite 
ii;;  llio  coii- 
il  III  naviiia- 
/.o(l  Ihal  llie 
s.>.  Mr  IVe- 
slill  stands. 

iMici;  rmiiul  III 
iicnis  mill  lilt! 

lilllMS  WilS  loll 

icsc  il}j;lils  liv 
iiilion  111'  Iwii 
aiiiii'il  I'l'i'lain 
I'arilirOrriin, 
all  ililli'i'iMiios 
)  I'ai'  as  il  I'uhi- 
iicihI  as  Id  Hit; 


'     I  imisl  as- 
y;y;i'slion  liiiil 
alions  or  liic 
■lly   slalt'd  in 
I'acilic  Ocean 
I  lo  limit  ll>i' 
ri'ninalt's   IIh' 
.n.art.T  IH2t 
11^  pari  ol'  tilt' 
om  tilt"  noilli 
liidc  iiavii;a- 
in. 

il'  Ilii>  Itritisli 

,,|'  ihi'  word 

iir  \u\  Icaini'd 


is  in  fail  tin' 
I'l  linirai  ini'M' 
'  ('ill'   and  lali 

nil  |)i>n>nil)i'l' 
lisli-l    lll'IT     — 

iiilii  a  Treats 
'  innliiid  ri^lil 
-Il  Conlraitin;; 
nlraclin^  par- 
tliiscxcniptiiin 


was  cxionded  lo  vessels  of  llie  Itnssian  American  Ciimpaiiy,  such  vessels 
to  have  a  patent  and  piuve  liieir  place  uf  origin  and  of  destination. 

Perhaps  it  woidil  nut  he  ont  of  place  if!  reminded  you  here  of  a  nmsl 
extraordinary  contention  that  appears  in  the  argument  of  IIk!  United  Slates 
for  the  lii'sllimo — that  the  Itnssian  American  I'aimpany  had  no  nmnopniy 
after  1824  and  182.")  of  the  eastern  shore  of  .Vmeriea.  It  is  nnc  of  the 
instiHiees  in  whicii  thi^  I'liiled  States  have  llionfihl  it  neecssa?'y  lo  sufj^jesl 
that  an  important  ol'licial  docnment  is  wr-on^dy  woi'ded,  and  have  wilhonl 
jnslilieation,  as  we  >ihall  .'.nhmil,  alleriid  the  woi'dinj;  lo  support  theii' 
meaning.  I!id  at  pi'esent,  to  make  my  point  ilear.  I  call  allention  to 
the  fact  that  tlu!  Itussian  .Vmeriean  (Company  had  at  this  time,  as  I  shall 
show  you,  the  monopoly  from  Itehrinf^  Straits  on  one  side  down  lo  lati- 
tude ."ii"  W  on  the  other,  and  from  Itehrinj;  Straits  on  one  side  down  lo 
the  Island  of  I'l-npon  Ihe.Vsialietloast  — tlieii' vessels  were  to  he  exempted 
from  search  and  each  vessel  was  to  have  a  patent;  a  form  of  this  patent 
is  set  out  at  pajie  .'il  of  the  Itritish  Countcr-C-asc: 

Upon  (his  (.'roinid  llic  Ailniinislralinn  oriln'  lliis-iian  Aiiiericaii  Company,  brlii;r 
about  lo  (llspalrli  llicir  ship  /ilniik  iianii'd  hlaiil;  liiilll  in  tlii;  year  /iluiik  of  lilaiik  lon- 
nage  and  coinuianilcd  liy  hlmik  Id  IIii,-  noilh-westi  ni  ciiasl  of  America  Id  Ihe  colo- 
nics sellleil  (lii'ic,  Willi  llii'  iij;lll  lo  enter  all  ]iorls  and  Iiailioiu's.  wliieli  iificssily 
may  roi|uiiv.c(iiisii  lei's  it  ronl'ormalilelo  (liealioveeili'il.Arliile  ol'the  liislrm  linnllial 
besides  Hie  ;ialr'n|  ailllioii/ln^' Ihe  hoislini;  of  Ihe  Kiissiaii  lla^  by  iiieirhaiil  ships  in 
general,  Ihe  said  vessel  of  llie  (loinpany  shniilil  lie  provided  with  this  special  pahnt 
to  secure  III!'  aj-'aiiist  the  visit  ol'  Ihi'  criii/.ers  ol'lhe  conliailiiif,'  parties. 

Mr  ['resident,  is  it  rcasonahic  to  su}!;ge-,|  that  in  the  patent  ;,'iv(!n  to 
these  vessels.  Northwest  (loasl  there  meant  hetween  Cifl' and  f>i°  iO'?  Is 
it  not  perfeclly  ohvious  that  they  wen;  refei'rin;;  Ihen^  to  the  whole  lenfjlh 
of  the  Northwest  (".oast  of  .Vmeriea  from  .'ii''  lit',  as  far  as  the  Itussiau 
dominions  extended,  and  1  call  your  atlentioii,  and  you  will  see  thi!  rel'er- 
reiieeiipoii  the  shiik;  |)af;e,  lo  this,  that  in  the  year  I8i3,  that  Tiealy  havin}{ 
heeu  made  in  the  year  I8H,  the  Treaty  of  182.')  wiis  renew(.'d  in  thesi- 
words  : 

II  is  iiiiderslooil  Ihal  in  re;;aril  to  coinineice  and  navitration  in  ih,.  Ilussian  pos- 
sessions on  Ibi'  N'orlhwest  (loasl  ol  .\iiioriea,  the  eoinenlioii  com  hided  al  SI. 
I'l'loi'shiirf'h  oil  Ihe  llth  Kelniiaiy,  |s-j;i,  iiinliniies  In  lorie. 

Woidd  anyhody  sufffiesi  that  only  means  the  portion  of  the  Northwest 
t'.oasi  to  which  my  learned  friend,  Mr  Carler,  asks  you  to  atlrihule  the 
liniiliMl  meaning  to  which  I  have  referred. 

Senator  Morgan.  —  My  suf;f;eslion.  Sir  llicliard,  was  in  reference  lo 
Ihe  qneslion  whether  il  included  thi;  hunting  of  animals  that  were  fur- 
heariiif;. 

Sir  Richard  Web.^ter.  —  '  'I'"'"'  follow  you.  Sir.  .\s  I  have  said 
more  than  once,  I  m  \er  relied  upon  these  Ti-ealies  as  ti  {;i'iiiit  at  all. 
I  have  always  relied  upon  them  as  an  nndcrlakiii;;  hy  llns>ia  not  to  inter- 
fere, hut  it  does  not  louch  the  point  \ou  referred  to  when  you  su^'';csted 

luu 
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wlial  iiiiisl   lio  IoiiikI    in   llic  Ticiiliis.     TIh'II  I  he  Treat  n  of  llu-   I2lli  ol' 
.laiiiiary  IH.'i'.t,  hclwccii  (iival  Itrihiiii  ami  lliis>ia.  Ariicit!  \l\,  says. 

In  i'i'i:ar(l  In  ((iiiimii'Ici'  nml  ii;ivi;.'aliiiii  jn  |li{'  |lii->l.iii  |iiissrs'>j(iMs  mi  Ilic  Noilli 
WrsI  (jiiiisl  ciT  Ariii'iica,  llii'  ('.mivi'iiliini  ciiiicluili'il  al  Sll'i't('i>l)iirj;li  cm  llu;  Uilli 
('.'NIJi)  l''i;l)i'iiai'.v,  IS-j.'i,  sliall  I'liiiliiiiic  in  rmi'i'. 

Mr  I'l'i'sidciil.  yon  ai'i>  iiilinilcly  hcllor  acqiiainlcd  willi  ili|iloinali(' 
mailers,  even  afler  lli(>  s|u(ly  llial  I  have  hail  wilh  ref;ar(l  lo  lliis  ease, 
Ihiin  I  conlil  ever  hope  lo  he:  hill  il  dues  seem  a  slron^  lliin^'  lo 
sn;ii;esl  llial  ,\orlh  W'esI  C.oasl,  in  Ihiise  renewed  Trcjalies,  did  iiol  refer 
lo  Ihe  whole  North  \\  e>t  lloast  from  •"({■•  ill  ,  the  jiowei'  id'  seltlenieni 
heeiimin^  more  and  mori'  pridiahle,  yel  aeeordin^  lo  m\  learned  IViends' 
eonteidion  llie  .Noi'lh  West  I'.oasl  is  nsed  in  a  dilVerenl  sense  in  these 
Treaties,  and  llio  phrase  '  .North  West  Coast  ",  as  invented  hy  .Mr  lllaine 
liiids  no  plaee  in  the  history  cd'  lhesi>  matters. 

Ifone  could  use  the  expression  wilh  I'derenee  to  this  matter  as  makin;; 
a  tiling  plainer  wliieh  in  my  sid)niissiori  is  perl'iM'tlv  plain.  I  wonid  ask 
Von  to  Imn  to  paf;es  ti;}  and  lil  of  the  (!(»nnler  Case  where  there  appears 
a^ain  tliat  wliicdi  we  snhmil,  is  utterly  ineonsislent  with  the  narrow  usi;  of 
"  north-west  coast  "  eonlended  h»r.  In  IT'.I'.I  the  Itnssian  Anu'ricNin 
Company  ^o!  on  Ihe  .American  side  from  liehi'iii};  Straits  to  latitude  .io": 
it  is  sul'lieienl  for  my  pni'pnso  to  deal  with  Ihe  .American  side;  Ihe  .\sialic 
side  did  not  vary.  In  I7',l*.l  the  Itnssian  Company  ^(d  in  terms  liie  ino- 
nopcdy  from  Itehrinj;  Straits  down  to  "ditude  .")."»".  In  IS:2I,  jnst  seven 
days  after  the  I  kase,  they  p)l  Ironi  Kehrinj;  Straits  down  to  latitudi>  ."It  . 
thai  is  lo  say  liussia  idtcmpted  lo  push  tin-  southern  houndary  lower 
than  .").")".  lu  18:10,  after  the  Treaty  — and  now  I  will  ask  you  to  refer 
to  pajAC  I'll  — uui  will  tind  Ihe  reference  to  Ihe  18:11  charteral  Ihe  hottom 
of  that  pa;;'e  : 

"  Till'  |ii  i\  ilcui'iil'liinilin,:;  anil  lisliini:  'iW//i'  ':rrliisiiiii  nf  nil nlhcr  /tiimiinn  nr  fiiii'ii/ii 
siili/i'iis  llirc.nL.'lioiil  llii'  Icivi''  nil'-;  jdiiir  •.jncc  in  ihi'  |HisM'-sinii  nl  !lns>ia  mi  Ihe 
r(ia-i|s  111'  \uilli-«c"-l  .\nn  lie  il,  iM'^jiiiiiiiiv  al  Ilic  iioiljicin  |Miiiil  nj'  tlic  i^jainl  cil  Van- 
I'Miivi'i'.  in  jijilnilc  .'il    iiurlli,  ,1111!  I'sli'iiiliii^  lo  lli'lirini:  Sli'.iil  ami  jirMiinl... 

I  uolici'  in  passJH^.  -o  that  I  need  lud  call  alteutioii  to  il  a^ain,  that 
this  is  the  niih  chillier  in  which  |hc  words  ••  foreij;n  suhjecis  "  appear. 
It  wiis  in  conseipiciice  of  the  attempt  h\  Itiissiii  to  cxiemi  her  rijihts  luider 
llie  t  kiisc  of  l(S2l.  If  \ou  will  now  turn  over  to  pap-  li:l.  \ou  will  tind 
how  Iheiircii  of  the  iiionopoK  of  the  llussinn  Compans  w;is  descrihed  in 
the  vciir  ISJ'.I  after  llie  Tre;il\.  ."il"  wiis  no  lon;;er  po->ili|e,  hecaii-c 
they  had  ;ij;reed  with  Ilic  liiited  Slides  that  the  .southern  limit  of  their 
o|i(>ralions  should  he  .'>'i"  il)'. 

TIm'  liinils  111' n,i\i;j;ilin|i  mill  iniJiiNli'v  n|  Ilic  Ciiinii.iiiy  iii v  clcli'i  niilinl  li\  llir 
Tiviilii's  riiiK'liiilnl  wilh  |||(.  liiii,.(|  Slalc.^i  i>l  \inciiiii.  .\|iril  '■<  I7i.  ISJI.  iinil  willi 
Kii^il.inil,  Ic'hiiiiiiN  |ii    -J.s  .  I.S'j.i. 

i;i.  Ill  ill!  Ihr  |i|,iic~  iillMlli'il  I,,  |ti|s>i,i  |i\   ihoc  lniili.-  Ih.Mv  <ililll  Im'  icsii'vcil  |.. 

die  '• Ii'iii.v  Ihr  li-lil  In  inoiii  hy  ;i||  II,,.  iiir  ami  lisli  imlii.-lrifs  hi  llie  rjilusioii  of 

'ill  iilliir  /{nxtiini  siilijirlx. 


I 


III.-    I2II1    of 
^.  says. 
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K  Noii  li>  rol'er 
lal  I  lie  lioUoiii 

liissitill  nr  fiirrii/ii 
!lii>>iii  iii>  II"' 
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il  afiaiii,  llial 
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—    I'Jii!!    — 

Could  aiiUiody  lU'oiliire  llie  sli^hlesl  aiilliorily  lor  llic  su^;^'eslion  lliat 

Ihe  Coiniiany  losi  llieiiiiii)iiii|Hil\  mi  the  eas(  side  of  IJeliriii^  Sea?     'riiore 

,.^         is  iiol  a   veslif;e  of  evideiiee,  and    I  s|ieak  elialleii^'in^  eorrei'liiiii  liv   mi\ 

A  leariieil  IVieiid  Mr  I'ln'liis.aiiilaskiiii:  liiiii  In  refer  jnanv  doeiiiiietil  showini;' 

4  lli'il  il   was  nol    iiiletided   lo  eniivey  llie   iiioiiii|ioly    lo   Ihe  llussiaii  lloiii- 

|ian\  from  lleliriii};  SIrails  lo  .'>!"  1^11'.      In  IT'.)'.),  il  was  down  lo  .'i.'i  ;  and, 

ill  IH2!,  il  was  down  lo  .'il    in  lerms:  and,  in  IH^'.I,  il   is  lln-  whole  area 

assi^'iied  In  iliissia.      Il  mnsliiave  lieeii,  and  was,  lie- wlicile  .Norlh-Wesl 

Coasl  of  Aineriea  ahove  ;)V'  iO',  which  was  Ihe  pari  e\e|iisivel\  assifjned 

lo  Itussia,  as  eoiii|iared  lo  Ihal  liehiw,  wliirh  was  exclusively    assigned  lo 

Hk;  rnileil  Slates.     Oiiserve  Ihal  -.W"  W  was  lo  he  Ihe  diNiding  line,  and 

vol  il  is  necessary,  for  Ihe  purpose  of  my  learned  fricMids'  ar^'iiinenl,  for 

Ihein  lo  conlend  for  llii^  lirsl  limo  Ihal  of  which  (here  is  nol  a  trace  during 

11)0  years  of  tin-  history  of  this  mailer,  Ihal  Ihe  llussiaii  Company   had 

nol  the  monopoly  on  lli(>  i>aslern  shore  of  Itehrin^  Sea. 

.Now,  look  al  pa;.'e  filt  of  the  Conuler  Case,  where  yon  will  ohserve  the 
renewal  su^'}<(!sled  ill  Ihe  year  IHtl,'!  :   — 

flic  Mllii-lci'  |iii)|iii-;cil,  ill  |i,ir,ii;ra|ili  I.'i,  In  rcscivc  In  llii'  ('.niiipaiiv  llic  exclusive 
I'iL'li*  nl  ciii:,iL:iM:;  in  llic  I'lU'-tiaili'  as  ilcliiicd  williiii  llic  rnllnwiiii.'  Iliiiils  :   — 

(III  llic  |ii'iiliisiila  nr,Mnsl<a,  reckniiiii^' as  lis  iinrllicni  limil  a  lino  drawn  IVniii 
i:.'i|M'  DuiiuhiNS,  ill  Ki'liia  Itay.  In  llic  licail  nl  Lake  iTiiiaiiiiia ;  nii  all  llic  islaliils  Iviii;.' 

alnii^  III >as|  III'  Ihal  |iciiiii>ill.'i :  nii  llir  Mciiliaii.  CniiiiiiainU'i .  anil  Kiiiilc  hi  a  nils 

^  ami  llinsc  l>  liiu  ill  lichi'iim's  .Sea.  anil  aKn  .iIiiIil''  llic  \v  linic  wcslciii  cnasi  nl  Iti'lillii^'s 

Sea. 

I  had  heller  show  you  whei'i-  Ihal  is.  The  line  ;ioes  across  the  .Mas- 
kan  peninsula;  and  wlial  lliey  intended  lo  ^'ive  to  the  linssian  Company 
was  Ihe  I'eninsnla  and  the  Aleutian  Islands  in  l!eliriii<;  Sea;  the  wesl 
coast  and  what  they  proposed  to  lake  away  from  them  was,  down  lo 
.■)'•"  10'  and  llic  efislcrn  side  of  Ihe  iiehrinn  Sea.  .\nil  lln;  I'nited  Stales 
su;;p-sl  the  Kiissian  people  did  not  know  wlial  they  were  talking'  alioiit, 
and  that   "  eastern   "  iiieanl  '•   wcstciu   ";  Ihe  words  are. 

ill  Hie  ilislriil  In  llic  iimlli-ca^l  nl  llie  iieniii-iila  nl'  Alaska  almii:  Hie  wllnic  enas(  In 
llic  liniiiiilaiy  nl  llie  lliiljsli  |insscssiniis.    — 

thai,  of  course,  means  from  ahont  Kadiak  Island,  whei'i;  the  line  comes 
out,  lo;ii"  1(1',  — 

al-n  nil  llii'  i-.laiiiU  Iviiiu'  alniii;  Mils  rna^l.  micIiiiIIii;;  in  Ihal  iiiiiiilier  Silka  anil  llio 
will  lie  Knliislilan  ai'i'liipelapi,  mnl  nlmi  mi  liiml.  In  I  In'  iinilhrni  r.ilri-miti/  iif  llie  Aiih- 
nriiii  I'uiiliiifiil,  Hie  |il'i\ilci.'C  liiailleil  In  Ihe  (',nlil|ianv  nlllie  e\clnsivi!  |irnsi,'i'lllinli 
iilllli'  saiil  iiiilii>li'\  anil  liaflie. 

Or.  in  other  words,  lliey  were  lo  have  nolhiiiii  on  Ihe  Norlh-W'esI  Coasl 
of  \niei-ica  south  and  east  of  Kadiak  jsk-iml  or  north  of  the  houmlarv  of 
the  Alaskan  I'eninsnla  there  di'scrihed  as  Cape  houj;!as,  which  is  in 
Ivenia  Itay,  which  is  just  alioiil  the  northern  end  of  Kadiak  Island  and 
the  other  Hiiy  is  over  towauls  llristol  May. 

Therefore,  il  proceeded  to  withdraw  from  llie  monopoly  (he  easlerii 
side  of  htdiriiif^  Sea,  ami  lo  retain  lo  llicin  Ihe  western. 


—    1 2711  — 

iNoNv  (Ills  is  a  C(»inliisivi'  ar(;imitMit  iifjuiiisl  IIm^  L'liik'd  Slates'  coiiliiii- 
liitii.  ami  linw  do  they  deal  with  il.  I  am  al'iaid  I  iniist  Iroiililo  ym  lo 
look  pago  77,  volume  I,  Unilod  States  .\|»|teiuliv,  I'arafirapli  lii.  This 
is  the  |iro|»osul  lor  renewal  in  the  year  |8('».'i.  They  proposed  to 
reserve. 

To  l!ic  tliissiaii  American  (iDrnpany  iinlil  January,  1st  l.s.s-J,  Itn' I'xoliisivo  rifthl 
of  cn^rafrini;  in  llio  fur  trade  williin  llie  foliowinn  limits  only  :  On  llic  |icninsiila  dI' 
Aia^^kn.  tnldnir  \'nr  its  nnrtlinrii  Ixiniidiiry  IIh'  line  Irum  i'a|ii!  I)riii$;las.  in  tin'  liay  <i|' 
Kenai,  lu  the  upper  sliure  ol'  lliariina  Lake:  upon  all  Hie  islainls  ^lliiated  ali>n^' llie 
coast  of  that  puninsulu,  namely,  the  Ali'Utian  Islainls.  Iliu  ('.nmmanilii'  Islamls,  llie 
Kurilo  Islands,  as  well  as  upon  llie  inlands  siluali'd  in  lieluing  Seu,  and  alun^'  the 
whole  Western  sln)re  of  nnhilii};  Sim. 

And  then,  wilh  a  holdiii^ss  lo  whirl)  in  other  t'.onrts  I  mi^;hl  ^'wc,  a 
stron};er  name  —  hut  I  will  not  helbro  this  Trihiinal  use  any  other  word 
than  holdness,  —  Ihey  put  a  fool  nolo, 

il  is  clear  from  the  context  that  it  is  intended  to  lelir  to  the  eastern  shoie  of 
Behrin^'  Sea. 

There  is  not  the  slijj,htesl  warrant  for  it,  it'  yon  will  read  on  what  llicy 
were  };oing  lo  withdraw. 

As  regards  the  rcjiion  strelcliin;.'  Nortlicasl  of  Ihi'  Alaska  pi'Tiinsula,  aloii^:  the 

whole  of  the  coasi  up  lo  the  lioiindarv  liii nli^iloiis  with  lhi>  pos>i's>ioiis  of  (iirat 

Ihilain,  and  on  the  islands  siliialcd  almi^  thai  roasl.  iin  liiilin;;  Sitka  and  Ihc  wlnde 
of  the  K(,iO'!iian  arcliipela^;'!,  and  likewise,  mi  llie  conliMenl  ol  the  Noilhern  part 
of  .Xnierica 


Thai  was  the  casleri'  part  of  Itehriiifi  Sea  — as  lo  which  the  privilej,'e  is 
lo  111'  aholished.  Therefore,  .Mr  Pi'esiileiit,  the  stress  of  the  ar;;iiiiient  leads 
the  r'nited  States  to  Ihis  pusilion,  liial  they  areohli^'ed  to  rel\  upon  a  eon- 
teiitionforwliieh  there  is  no  aflirniative  support  in  the  wlmle  of  the  original 
doeuments,  from  Die  year  IHJII  up  till  the  year  ISIi.'i,  and  llie\  are  ohli- 
<:(mI  to  alter  and  change  a  word  in  an  original  Itussiaii  doeinnenf,  so  as 
III  make  il  meaningless,  or  otherwise  their  eonleiition  ahonl  the  .North 
West  Coasl  falls  to^  Ihe  ground.  I  siihmil  that  when  a  contention  re- 
quires such  arguments  as  that  it  is  not  one  that  will  receive  judicial 
support. 

Now  I  will  assume,  for  IIk.'  purpose  of  uiy  arguineiil  that  I  have  satis- 
lied  yon  that  lUdiring  Sea  was  included  in  the  wiu'ds  "  I'acilic  Ocean  "  in 
the  Treaties  of  IH2i  ami  liHi'.'i,  and  that  the  onl\  asserlion  of  righl  which 
was  made  liy  itnssi.i  was  Ihe  I'igiil  eonlained  in  llie  Ikase  of  |S2I  lo  prohi- 
iiil  llie  access  of  ships  williin  11)11  miles  of  hercoasis  on  holli  eastern  and 
weslern  shores  of  lleliring  Sea  as  well  as  further  down  upon  the  coast. 

Let  nie  for  a  few  inonients  remind  \ou  of  the  tpiestions  I  liave  heeii 
evaminiiig  hefore  I  pass  on.  The  lirsl  tjneslion  as  \on  know  hy  heai't  is 
Ihis  : 

What  exclusive  Jurisinction  in  the  sea  now  know  n  a^  the  Kelirin^  Sea  and  wli.it 
exclusive  rijriil  in  the  seal  lislieries  Iheiein  did  Itiis-ia  a^^siMt   — 
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It  is  not  loo  iiuic  li  Id  say  that  Itussia  aiiscrlctl  nothing  i!xcc|il  that 
NNJiich  is  co'.iainod  in  the  (Jkusn  of  1821.  That  is  tlii;  only  assertion  to 
NNhicii  niy  learninl  friends  are  ahiu  lo  point  — 

—  "anil  what  rxcliisive  ii;;iil'<  in  llie  -eal  (l>liiTics  liieiciii  liiil  Itiissia  assort  and 
exercise ,'  " 

ii|i  lo  iH(17 .'  Mr  I'resideiil,  lliis  is  a  (loiirl  in  wliieh,  alllionf;li  llie  rides  of 
e\id(Mice  are  jorlufialeiy  in  (die  sense  lax  —  Ihoii^li  inallers  of  history, 
iiiailors  of  repnle  and  niiilleis  of  report  have  hecn  exainiiuMi  —  allhoiifjh 
the  widest  run^e  has  been  perniilhul  lo  the  United  Slates  lo  hrin^  before 
tills  Tribunal  iinylhin};  which  Ihey  can  |ii'iive  or  produce  in  support  of 
llieir  allegation  or  assert  ion  of  an  exercise  by  Itiissia,  from  be^'inniii^  to 
end  of  the  jtajiers  as  Iliey  stand  to-day  —  the  Case,  Counter  Case,  and  oral 
or  writ  ten  arf;iiiiieiit  —  tlicri!  is  not  a  siiifile  acl  of  exercis(>  proved  or 
evtiii  sn},'};estcd  b\  Uussia.  We  stand  in  this  position,  that  Hie  l.kase  of 
\H'2\ .  as  was  proved  by  my  leariuMl  friend  the  Atlorney  (ieneral  —  and 
I  will  not  j;o  over  that  {ground  af;ain  —  was  never  exercised  or  acted  upon. 
The  l.kase  was  withdrawn. 

Senator  Morgan.  —  Uefore  you  leave  that  Sir  llichard,  liov\  couldHiis- 
sia  withdraw  soiiielhin^  she  bad  never  asserted? 

Sir  Richard  Webster.  —  The  pnin!  would  be  this.  I  should  be  enlilled 
Id  claim  a  widerfiiidin^on  theparl  of  Cieal  Ibilain  lliaii  I  was  prepared  Id 
ailmil,  I  was  fioiiif;  Id  say,  I'rom  the  point  of  view  of  mere  assertion. 

Senator  Morgan.  —  I  was  speakinj;;  of  the  use  and  enjoyment  for  a 
^reat  many  years  of  the  products  of  fiir-beariu};  animals. 

Sir  llichard  Webster.  —  All  1  can  >ay  is  Ihis :  speakinf;  of  this  as 
exilusive  jurisdiclioii,  and  assertion  and  exercise,  tlieri!  is  not  upon  the 
liii^li  seas,  or  outside  leriitorial  wali'rs.  the  sufjueslioii  of  any  exclusive 
enjiivmeiil. 

Senator  Morgan.  —  Then  she  had  noihin;;  lo  surrender. 

Sir  Richard  Webster.  —  '  am  sure  it  was  my  fault,  but  I  was  not  spea- 
king' of  siirreiideriiif;;  I  iie\er  used  tlie  word  •■  surrender  ".  I  say  llie 
Trealy  of  \H2l  and  IH2."i  was  a  bai'j;aiu  bv  Itiissia  >he  would  not  impede 
or  interfere  with  Hie  rinhls  of  the  Iniled  Stales  and  Ureal  lirilaiii  on  the 
hifili  seas.  There  is  no  cpiesliDii  of  surrender  —  there  was  iiolhinj,'  lo 
surrender.  Itiissia  altempled  Id  iiilerfeie.  Thai  interference  had  been 
pnilesleil  ai;aiiist:  Ihal  iiilerfei'enee  had  lieen  ahaiidDiied  :  and  llien  there 
i<.  Hie  promise  Ihal  Itiissia  will  not  iiilerfere  a},'ain.  Itiit  Ihal  is  no|  a  sur- 
render; thai  is  a  stalemenl  made  in  the  most  soleuin  manner,  —  an 
ai  kiiDwleduiiienl  Ihal  Hie  allempled  interference  could  not  be  insisted 
upiiii.     iiiil  that  is  no  sui-render. 

Take  Hie  case  of  my  own  cduiiIis  \ears  aeo,  when  she  used  lo  order 
Ihal  vessels  should  lower  top-sails  wilhin  a  certain  distance  wherever 
Ihey  met  a  British  ship  or  within  some  arbitrary  limits,  t  llimatelv 
nation  says:  "  I  am  nol  any  lonp-r  }<oinf;  to  do  it.  "  To  a  nation  that 
has  never  been  put  under  Ihal  restriction,  it  is  no  surrender  to  say  :    •  We 


—   l-JTi    - 

will  III)  liiM;;i-r  i/isis/  1)11  \otir  iloiii^  il  —  it  i>i  iiri  iH'Kni)\Nli>il;j;iiii>Ml  lliiil 
\M>  iii'i<  mil  Irving  jo  iMil'iirn'  ;i  ri^hl  ii;;iiiMsl  \i>\\  ".  W  jlh  ^iimI  (li>ri'ti'iiri>, 
Mil-  wliiih' ilisliiiclion  is  Ihjs  :  TIimI  ||ii>  liisl  Ailirlc  nf  Ihiil  'I'lviilv  <liil 
iiiil  ^I'aiil  or  ^ivi>  Id  III*'  liiili'il  Sl;ili>s,  m-  In  (irisil  Itrihiiii.  !iii\lliiii^  — 
lli(!\  (iiily  urkiiDV^Icil^iMl  lliiil  lliissia —  I  will  mil  iist*  llu'  r\|ii'cssiiiii,  had 
liciHi  irriiiiij  W  il  III-  IIkiii^IiI  llial  llial  l)i>  Idii  iiiiirli  In  sav  nl'  a  ^iral  Nalinn 
—  llial  iliissiii  no  Idii^ttr  iiisislcd  ii|idii  a  i-laiiii  wliiili.iii  a  iiioiiutnl  oriiiad- 
Vfi'loiici'  al  Mil'  (lictaliiiii  ol'  llic  Itiissiaii  Ainciicaii  (',(iiii|iaiiy  A\i'  had 
Ihdii^hl  III  Id  make.  I  dn  iiol  call  llial  a  siincmlvr  —  she  had  mi  ri^lils 
wliii'h  sill-  was  siiircmloiin^' —  she  was  siiiijily  sa\iii^':  "  I  will  mil  |iiil 
u  {;nli'  ii|i;  I  will  ii'l  liimlci'  yon  IVoni  |iiii'siiiii^  your  lawl'nl  li^lil.  "  I 
lia\o  ilo|inlaii  illuslrali.Mi)  Ilic  v\'^\\\  lo  p>  almi^'  a  rt^rlain  road.  A  man 
pnls  a  },'al('  across  il  ai.<l  slops  mc  I  >a\  In  llial  man:  "  Take  Ihttl 
gale  down.  "  lie  says:  ''  Yes,  I  will  lake  il  down;  I  will  ikiI  piil  il  ii|i 
«f;ain.  "  Thai  is  no  surrender.  Tlierelure  I  suhinil  Ndii  have  mil  Id  con- 
sider Hie  (|iiesli(i!i  of  anylliiiif;  more,  lor  Ihis  piir|io>e.  Iliaii  llie  asseilion 
and  exercise  ol' exclusive  ri}j;lils  in  {{ehiiiif;  Sea  and  in  llie  Seal  lisheries 
in  ilehriii);  Sea — siiol  cm  lln;  ishimls  ;  nohody  sng^esl  we  are  lalkiii^;  alioiil 
llie  islands  in  iielirinj;  Seai  —  by  lliissia  prior  lo  llie  ci-ssioii  In  America 
in  I.S(17. 

Senator  Morgan.  —  H'  yon  will  allow  me  lo  call  allenlion  lo  il.  yon 
idtMilil'y  Ihis  lishery  willi  llie  rii;lil  of  !iasi,i;alion  and  whale  lisheries.  nr 
oilier  lisheries  il' von  pleas(>:  and  il  is  a  iii;itli  c  upeii  In  ari;iimeiil  Id  sa\ 
Ihe  h>asl  of  il,  whelher  Itiissia  in  her  Trcalii's  ,>!'  \H1\  and  IS:>:)  iiileiidi-d 
lo  aliandon  wlial  she  had  so  lon^  exercised,  —  IIk;  ri^hl  of  cdiilrolliii^  Ihe 
taking;  ol'l'nr  liearin;;  aiiiiiials  within  liehrin;;  Sea. 

Sir  Richard  Webster.  —  ^Vilh  -real  deference,  liii»ia  had  nevi-r 
conlrollcd,  or  exercised  any  cunlrol  over  seal  lisheries  on  Ihe  high  seas 
of  ISehrin^'  Sea  al  all. 

Senator  Morgan.  —  TItal  is  assnim-d  hy  Ihe  oilier  side. 

Sir  Richard  Webster.  —  l'"or};iv(;  mc  pulling'  il  lo  yon  —  where  is  Ihe 
evidence  of  il?  lliissia  had  never  Idled  hand  iHir  fool  wilh  reference  Id 
lli(!  seal  lisheries  on  1li(>  high  seas,  and  I  alisolnlely  deny  lor  Ihis  purpose. 
Iliere  is  any  dilVerence  helwi-eii  whales  and  seals.  'I'liere  is  no  grealer 
crime  commilted  hy  a  person  whd  sIkhiIs  a  seal  on  Ihe  high  seas,  lliaii 
l)\  a  person  who  harpoons,  or  spears  a  whale,  hn  mil  ask  me  In 
ai'gne  the  (|ncslidn  dfpi'dperly  al  Ihi' prcseiil  momeni  —  I  am  mil  iipdii 
il  :  bill  wilh  reference  lo  Ihe  dbservalion  —  I  siibmil  Id  vdii  we  are  dealing 
wilh  riglils  allegeil  in  Iheseal  lisheries  prnperly  sd  called  in  Ihe  high  seas 
of  lichring  Sea,  —  Itnssia  as  lo  these  had  done  nolhiiig:  and  therefore 
arguing  on  Ihe  premiss  wilh  which  yon  were  gddd  eiidiigh  Id  >lart,  cdiiched 
in  some  general  terms,  Ihal  Itnssia  had  done  everything  lo  cdiilidl  the 
seal  lisheries  in   ISebiiiig  Sea,  I  siibmil  —  she  had  done  nothing. 

Senator  Morgan.  - —  I  am  nol  making  Ihe  assertion  on  my  own  pari,  I 
a  am  only  asserling  wlial  I  suppose  lo  he  insisl(>d  on  by  the  dtlici' 
side. 
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Sir  Richard  Webster.  -  M>  \^"iil  is  iid  liilli'iaml  md  wdim'  llian  llial 
dT  iii\  IVii'iiils  Mr  I'lii'lps  .iiiil  Mr  daili'i'  —  ami  I  sas  llifir  saying  "  lliis-ia 
asscrlcd  and  cM'rriscd  !'ij;li|s,  "  ijors  mil  \>it)\f  il.  'riirnii;;li  llic  wliuli' 
l(<n};lli  and  hrradlli  dI'  IIh'  linDks  whii'li  I  lia\r  rrad  imin-  lliaii  iiiiri'  — 

lliorc  is  iidI  a  In il'  Itiissia  I'Diilrnlliii^  di'  I'M-rrisi'  any  i'if;lils  in  seal 

lishinj,'  Diitsidi'  Ici'iiloiial  walrrs  in  Itcliiiiif;  Sea  —  mil  a  M'sli(;i'.  W'lii'ii- 
I'vtT  lliissia  as-cilcd  rif;lils  -  such  as  llii'  milicc  In  her  iriiisi'rs  Id 
ln'i'M'iil  |irD|ili'  i'l'Diii  landing  —  Id  |ii'fvi'nl  |M'D|ilr  ^^itin^'  in  Icriiliiiial 
VNalrrs  —  til  |ii'r\i'iil  |ii.'i'suns  IVom  iii'i'ii|i\inf;  |ilan's  ii|idii  llic  land  and 
hi'i'oming  mi'mhi  r-  dI'  guilds  and  Ihiiigs  iil'  Ihal  kind  —  Iliis  miliri'  had 
milliiiu  in  Hh'  wdiIiI  Id  ihi  willi  llii;  cM't'iisu  ol'  ri^lils  upDn  lln^  high 
sras. 

The  President.  — ■  I  lliiiik  IIhti'  an-  parh  nf  diHiiimMils  which  I  have 
already  allmlcd  Id  wliilsl  .Mr  C.arlcr  nr  Sir  Charles  ltn--.||  was  arguing 
—  which  implied,  I  will  mil  say  llie  asserlimi  as  .Mr  (lai  r  diselaimed  llie 
word,  hill  llie  arfirmalion  iit'  Hie  righl  li\  llussia  id'  cunlndling  Ihe  wlmle 
dI'  llehring  Sea  —  llu;  Iheiti'i-lical  ariirmaliDii  al  any  rale  dI'  llussia  con- 
sidering heiseir  as  heiiig  in  a  nianner  iii///itiii:ci/  lu  eonlrol  llic  whole  ol' 
Ihe  Ueliriim  Sea. 

Sir  Richard  Webster.  —  Mr  PresiilenI,  I  did  mil  for  a  niomenl  ima- 
gine you  would  lliiiik  I  wa-  overlDiiking  Ihal.  11'  il  had  lieeii  neciis- 
sar\  Id!-  me  to  argue  thai  llussia  claimed  lo  close  Ihe  whole  ol'  this  sea, 
there  is  (lisliiii  I  pi'Dol'  Ihal  she  did  so  claim.  .Mr  de  I'olelicu  said  in  his 
letter  —  I  i|iiDle  I'rom  memory  Iml  I  do  mil  lliiiik  I  am  i|m)ling  iiiaccU' 
rately  —  I  would  lia\e  \du  know  that  lliix  sea  has  ;ill  the  incideiils  orsliul 
seas  —  iners  t'ermees.  Hul  my  Iriends  disclaim  il.  II  is  in  my  favor, 
Sir,  lo  make  that  conlention.  Upon  llu'  mere  (|nesli(iii  of  asserlimi  I 
care  not  how  wide  tin-  claims  of  llussia  were  —  my  jidhiI  was  entirely 
upon  r.rrrrisr. 

The  President.  —  i  Suppose  under  the  Trealv  it  is  our  duly  lo  deal 
the  ipiesliou  of  asserlion  as  well  as  Ihe  evercise  of  il '.' 

Sir  Richard  Webster.  —  I  did  md  \enlure  lo  dictate  to  you  as  in  what 
cDiisli'iKlinii  you  wdiiIiI  put  ii|iDii  Itiissia's  a-sertion.  If  you  will  reiueni- 
her,  I  spoke  of  il  as  an  assertion  of  right  liy  Ihe  I'kase  of  lH;i| .  If  jhal 
was  an  asserlion  of  right,  or  if  all  the  doeuments  with  which  it  was 
accompanied  shew  Ihal  il  was  an  asserlion  of  right  lo  Ireal  Heliring 
Sea  as  a  closed  sea,  I  agree,  it  is  your  duly  so  lo  liml.  Hut  m\ 
friends  will  iml  h.ive  tli.il.  M\  frii'iuls  in  the  exercise  ol  their  judgment 
havelhouglil  Iil  In  say  :  "  lliioia  never  did  assert  Ihal  right  :  llussia  onlv 
asserted  Hie  right  lo  exclude  \essels  KIO  miles  Ironi  its  coasts  as  a  defen- 
sive rogulalion;  and  they  are  pleased,  in  Ihe  exercise  of  their  wisdom 
lo  say  that  was  not 

The  President.  —  Sir  llidiard  I  am  asking  you  for  help  if  you  please 
and  if  you  can  give  il  lo  me  I  mii  sure  you  will  help  us. 

Sir  Richard  Webster.  —  (".ertainly. 

The  President.  —  Suppose  neillier  nl  the  parlies  said   thai  llussia 
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hhmui'IimI  ^ih'Ii  h  i'i;;lil,  mul  lli;il  in  mir  |ii'i'si)iiiil  ('(iinii'lion  ll(i»siii  <liil  iism'I'I 
siii'li  ii  ri^lil.  wlial  du  son  lliiiik  llii'  liiiiliii;:  tiii^lil  In  lir  ? 

Sir  Richard  Webster.  —  I  lliiiiK  Ihi'  limliii^  iiu;;lil  lo  In-  in  iirconliinri- 
xsilli  y)Ui-  riinvirli<iM,  Sii-.  Ilnl  Sir.  ilu  nnl  iiiisiiiKlcisliiiiil  nic  I  liiivr 
nol  Mi^^t'slod  lliiil  lliissiii  did  iiol  a'<'^i>rl  a  i'i;;lil  —  I  sini|dy  siiid  lliiil  llic 
orils  iissi>i-li(in  li\  lliis>ia  wtis  nmliiirii'd  in  IIh<  I  Kiim'  oI'  IHJI,  {itni  lliid  un 
lhi>  iiiosi  iiiii'i'iiw  I'linslincliDP  |inl  n|iiin  llial  INjim'  Iiv  mi\  friend^,  il  vmw 
an  o.\(M'('isf  li)  ltn>isiii  ort'xilnsivi'  jniisdiiliitn  In  llir  cxIimiI  ciI'  IIH)  miles 
Iroin  its  shores.  IT  yon  an'  id'  oiiinion  and  I  cannnl  ^av  yon  are  not 
jnslilirdi.  Dial  lhi>  real  asscrlinn  id  lliissia  was  a  ri^hl  Id  rin-'i-  llidirin^ 
Sea  and  niiire  Mian  Ihe  sea.  and  Ihal  Ihe  re>;|ri('lion  In  Ihe  IIH)  miles  was 
in  liei'  disereliiiii  lis  Ihe  malting  itl'the  law  wliieli  she  lliiiu^lil  lil  —  I  hi)|ie 
I  make  my  meaiiliifi  i dear  In  ynn,  Sir. 
The  President.  —  PerleclK  i dear. 

Sir  Richard  Webster.  —  I  slumld  have  Ihnnj^hl  —  Iml  Ihal  is  nol  for 
me —  Ihal  il  was  ynnr  duly  In  express  nii  Ihe  Award,  whal  Ihe  asscrlinn 
nl'  Hnssia  was.  01"  ennrse  Ihe  word  "  asserlinn  "  may  he  nsed  in  Iwn 
senses.  II  may  he  ii>ed  in  Ihe  sense  of  asserlin^  Ihal  whiidi  niie  intends 
lo  ael  upon,  oi'  il  may  lie  used  as  a  Ihenrelical  asserlinn  md  intended 
In  ho  acted  npnn. 

The  President.  —  Mure  as  an  al'lirnialinn  Ihari  an  asserlinn. 
Sir  Richard  Webster.  —  livai  lly. 

Senator  Morgan.  —  Will  ynn  allow  me  In  say  thai  an  assertion  mif;lil 
he  detiiied  hy  ailx  id'  exilnsi\e  enjoynuMit  and  nwnei'sliip  wilhonl  any 
dei'lai'alion  at  all. 

Sir  Richard  Webster.  —  I  inn  not  at  all  certain  I'lom  Ihe  point  of  view 
of  asserlinn.  if  excliisimi  mean  the  excliiximi.  the  shnllin;;  nnl  oilier 
fioople  il  wnnid  mil  lie  Ihe  hesi  fnrm  nf  assertion  ynn  conid  (inssihly 
conceive. 

Lord  Hannen.  —  It  wonld  he  exercise  also. 

Sir  Richard  Webster. —  il  wmild  then  he  everci-e  and  assertion  also. 

Senator  Morgan.  —  Is  iint  exercise  the  slroni;osl  form  of  assertion'.' 

The  law  nf  pre^crijiliim  in  youi' conntry  and  in  mine —  in  Kiifjland  and  in 

Ihe  I'niled  Slates  —  is  based  on  occupancy,  on  a  (iroperlv  riyhl  or  pii- 

vile^'c  existin;;  for  20  years. 

.  Sir  Richard  Webster.  That  really  is  invnlvcd  in  what  I  said,  and 
Loi'd  ilannen  has.  practically  speakinj;.  pointed  il  hy  Hu;  ohservalion  he 
vNas  ^00(1  enough  to  make. 

In  their  Coiinlei' Case  they  s,iy  this.     I  am  reading  from  paf;e  19. 

The  illsliiiiliiiii  lirluccii  lliiiii;lil  .il' i'mImmm'  liii  ilorial  jinisilicti vcr  lii'li- 

liii^'  Sea.  nil  Ihe  mil'  liaiiil,  and  llic  rii:lil  nl'  a  n.-iliou  on  ih,'  ..(lirr  li.iinl.  In  pioMMve 
fni-  lliiMisi'  of  ils  clllzeiis  its  iiili-resls  nil  laiiil  li>  Ilir  ailnjilinii  nl'  all  iii'iessury 
I'vi'ii  llniii^;li  lliey  lie  smiiewlial  iiiiiisiial  ilica.-iiiics.  wlicllicr  mi  land  ni'  .il  sea.  is  so 
liniad  as  In  reipiirn  no  rnilliei'  rxpusllimi. 

Il  is  a  very  convenient  Ihiiif;  lo  say  that  a  thin;;  is  so  hroail  Ihal  il 
reqnires  no  fnrlher  exposilion.     I  remember  in  one  purl  of  Ihe  case  Ihey 
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say  llial  siiim'tliin(;  is  iiiiirli  fusiiT  It'll  lliaii  cxiii-i'ssRd,  lliil  il'  yon  liuvi'  not 
gol  a  lllill^  it  is  vi-ry  niinli  rasiiT  lo  IVi'l  il  llian  lo  nxpri'ss  it  —  I  sliiill  have 
III  rail  alli'iilion  lo  llial  on  llii!  (|ni!sli()ii  ol'  |iro|M>rly  :  liut  lii'ic  tlicy  say 
llic  iiiosi  sim|ili-  minds  ran  I'l-i'l  il.  and  llifii'loi'i'  il  is  so  liroad  as  lo  rrquiro 
no  I'lii'llii'i'  i'\|iii<ilion.     Tlifii  lli<^  passa^i'  iirurccds  : 

II  is  llii'  liilli'i'  ri^'lil,  lint  lliii  I'lHiiii'i',  that  tliti  UnlliMl  Sliiti'sriuiti'iiil  In  liiivi-  Imi'ii 
rxi'ii'isril,  liisl  liv  lliis»iii,  ami  liilri  liy  IIicihscIm's. 

.Now.  Mr  I'l'i'sidi'iil.  ill  iiidi'i-  llial  yon  may  iindrrsland  llic  I'lillni'ss  of 
my  nii'aniiif;,  I  nmhiIiI  ado, il  any  form  of  words  with  rt'^ard  to  "  a>si>rlion  " 
wliirli  would  riiiniiH'iiii  llsi'irio  lliis  Trilinnal  ii|ion  nmsidi'ralion.  I  vaiv. 
not  I'm-  ins  |iiii'|iiisi'  wlii'llicrllif  asscrlion  amoiinti'd  lo  an  assertion  ol  "i^iil 
Id  riose  Iteliriiif;  Sea  —  I  care  not  lor  my  |iiir|iosi!  wliellier  il  meant  ciily 
an  assertion  lo  evelnde  vessels  williin  lOO  miles  I'roin  the  shore  —  il  \:' 
e(|iially  immaterial,  heeaiise  whatever  il  was,  was  emilained  in  a  written 
<lueiinienl,  iiamelN,  the  llkase  oI'lH'JI.  The  aelion  under  that  Ikase  N>as 
never  persisted  in,  on  the  eonlrary  :  —  I  do  not  lliink  yon  want  me  lo  f;ii 
a^aiii  tliroiifjh  llie  Miike  of  Welliiifiton's  letters  and  those  other  tellers 
wliii'h  show  llial  it  was  mil  aeled  upon. 

The  President.  —  .No  il  is  mil  iieeessary. 

Sir  Richard  Webster.  —  I  i""  J*'"'*'  H'l'y  '"■''  <|"''''  |>i'"''*""l  l'>  yom  mind 
and  I  snliuiil  llial  the  so-called  surrender  was  mil  n  sitrretii/cr  iA'  anythiiif; 
—  il  was  ail  ackiiowieii^'meiit  iil'  the  withdrawal  of  an  assertion  wliieli 
Kussia  had  llioii^lil  til  to  iiiaike  aeeiirdin^  to  the  inlliienees  then  eoiitrol- 
liiif;  her.  aed  no  d<:iihl  as  llie  .Vllorney  lieiieral  pointed  onl  inlliienees 
largely  I'diilrolji'ii  and  (.'ielaled  hy  llii>  ('.oinpany. 

The  President.  —  Whether  il  is  a  surrender  or  a  withdrawal  makes 
no  praelica!  dill'erenee. 

Mr  Justice  Harlan.  -  What  yon  mean  to  say  is  that  whatever,  in  the 
I  kase  I  if  18:21,  was  iiiconsisleni  with  llie  Treaty  of  IH2,'),  was  annulled 

Sir  Richard  Webster. —  Now  llie  second  cpieslion  is  :  How  far  were 
lliese  elaims  ol  jiirisdiclioii  as  lo  the  seal  lisheries  recofjni/.ed  and  con- 
ceded hy  lireal  Itrilain?     That  is  llii'  nexl  conleiilion. 

Senator  Morgan.  -  Hefore  yon  f;el  to  llial  I  wonhl  like  to  sn^j-est 
this  III  von  :  Thai  llie  coiiimnii  law  of  I'ji^laiid  (wliieli  is  adopted  also 
and  practised  in  the  I'niled  Slales;  al  least,  adoptitd  as  a  measure  of 
rij;lil  in  the  IJniled  States  in  iej;ard  lo  a  }ireat  many  pri\ile};es  and  powers 
and  rifihls  iif  prnpertyi  contains  a  doctrine  lA'  (itle  hy  prescription  — 
i2U  years  lille  hy  prescription. 

Sir  Richard  Webster.  —  '  liave  heard  of  it.  Sir. 

Senator  Morgan.  —  I  iider  which  the  I'.onrls  will  presume  the  exis- 
tence iif  a  slalule.  will,  grant,  or  deed,  or  anythinjr,  in  order  lo  secure 
the  repose  of  soeiely.and  a  (piielinj;  of  lilif,'ation.  Now  with  that  as  Uie 
orifiin  or  basis  of  the  application  of  the  doctrine  of  prescrijition.  nolhiiif; 
is  needed  at  all.  evcepl  to  point  to  nndispiiled  |)ossession  I'or  20  vears. 

Sir  Richard  Webster.  —  /■Jmrisri/. 
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Senator  Morgan.  —  Kxorcisud.  Uiiil  is  all  llial  is  lu'edod.  I  uiuit!r- 
sland  an  ussurlioii  by  Kiissia  ufa  ri^'lil  lo  properly  lor  iiislaucu,  or  a  riglil 
of  jiirisdiclion  in  lti>liriii^  Sua  nii(;!it,  as  a^ainsl  llif  riiitud  States  and 
(irual  iirilain,  to  say  lliu  least  of  it,  possibly  i)e  niaintained  --  I  do  not  sa\ 
llial  it  could;  but  il  may  be  said  as  a  ground  of  ar^iinienl  thai  il  nii^lit 
be  maintained  on  the  (i;round  lliat  tliey  bad  exercised  Ibese  ri^dits  in 
respi'cl  ol'lui'-bearin^  animals  in  Itebrin^'  Sea  —  tin;  li^lil  In  conlrni  iliem, 
to  lake  possession  ol'lbeni,  make  giants  of  monopolies  or  cliarlcrs,  npon 
Ibe  basis  oi'  Ibe  existence  of  siicb  property  Ibere,  and  Ibid  Ibal  would 
amount  perlia|is  lo  sucli  an  assertion  as  is  nuMitioiied  in  tbelirsl  point  in 
lbis()ti.>  Article  of  Ibis  Treaty. 

Sir  Richard  Webster.  —  11  I  may  respocllidly  alt<'ni|il  lo  an-\\er  \ou 
—  I  submit  you  do  not  bclp  or  elucidate  Ibe  con>idcralion  by  cover- 
ing it  up  witli  p'lieralilies.  I'iescripfion  is  ;in  iindnubli'd  principle 
bolb  of  tlie  law  of  (Ireat  Mrilain.  and.  1  believi\  of  Ibe  lliiil(!(l  Stales. 
Wbelber  il  lias  any  application  as  between  Uulions  is  a  ver\  nincb  more 
doubtful  point;  but  assuminj::  it  for  Ibis  purpose  -  I  tliink  il  an  extre- 
mely tloubll'ul  poinl  wli(!tlici'  pi'escriplion  lias  aii\  applicalion  in  sucli 
a  case;  but  my  answer,  bowevcr,  is  a  broader  one  -  ilia!  in  onler  lo 
pio\e  prescription,  you  iiiusl  provt;  Ibe  existence  of  the  right  in  respect 
vif  wliicli  Ibe  |)rescri|ilioii  is  claimed  and  Ibe  exclusion  of  oilier  jK-ople 
from  thai  iij;bl. 

Senator  Morgan.  —  There  is  no  ipieslion  of  Ibal. 

Sir  Richard  Webster,  —  .Vud,  in  order  lo  make  one  step  in  Ihe  di- 
rection of  preseriplion,  lliissia  lor  I  am  speakinj;  of  Uiissia  and  Ibe  I'ni- 
led  Slales  her  successors)  must  jirove  lliis  :  lliiil  tlie\  alone  enjoyed  tlie 
rij^lil  of  catchiufisealson  the  liif;lisi<a:t,  and  that  llie\  excliiiled  olber  people 
from  the  riglil  ol'  ealcbiuf;  seals  on  Ihe  hijili  seas.  I  assert  Ilia!  you  do 
not  move  one  step  towards  arriviiif;  at  the  e\ist('iiee  of  a  pre>('rij)tive 
right  oil  the  sea  Itv  proving  you  havi'  killed  si-als  on  the  land. 

Senator  Morgan.  -  I'o-sihh  von  might,  by  proving  Ihal  ymi  elaimed 
Ibe  right  lo  eali-li  lln'iii  in  a  cerlaiii  area  and  Ihal  mdioily  eU'  ha-  inlerfe- 
reil  with  yon. 

Sir  Richard  Webster.  —  ^Mid  iire;-.' 

Sonator  Morgan .       ItehringSea. 

Fiir  Richard  Webster.  —  Now,  we  get  iniich  nearer  Ihe  poinl, 
you  will  ihil  liiiii  ill  Ihe  I  niled  Slah-s'  wrillen  Aigiiiiieiil ,  a  i  laim  lo 
exclusivi!  jiirisdiclion  all  o\er  liehriiig  Sea.  I  I'oiilil  have  iinder>lood  this 
case  ill  law.  if  the  t  niled  Stales  had  had  lln'  roiiragi-  of  Ihe  coiivirlions 
of  some  of  her  original  adM-ers.  and  bad  eiaiineil  il  as  iiKirr  i  /itiisinn . 
—  I  could  have  iiiiderslood  the  conliMilioii  wliicli  \oii  have  been  gooil 
enough  lo  put  before  mt;.  Kill,  Sir,  with  deference.  I  siibniil  lo  your 
Judgment  thai  Ibe  moment  you  gel  lo  whal  my  friend.  Mr  I'bi'lps,  calls 
delensive  regulations.  —  I  am  a  lillle  hil  aiiliiipaliiig.  btil  I  caiinol  help 
il  because  you  have  been  good  enough  to  put  Ihe  (|ueslioii  lo  mc,  —  Ihe 
moment  you  {?et  lo  wluil  are  called  defensive  regulations,  or,  in  otiiei 
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words,  llu;  ri({lil  lo  dolcnd  iiilcrosis  upon  land  —  llin  ri};lil  to  dofend  lliose 
inleresls  in  lerriloriiil  waters,  you  ahnndon  and  nil  away  llii'  idea  that  \ou 
liavi!  a  pr('S('ri|)livi'  rinlit  (Iumi  lo  riaiiii  llic  aroa  outside.  Tlie  wliole 
.;:i'n),'tli  and  virtue  of  .Mr  I'helps"  aifiiiinenl,  to  wliicli  I  sliall  address 
lUXselJIo-uiorrow,  in  referenee  lo  del'ensive  ie};iiialions,  is  llial  lliey  have 
fiot  no  rights  upon  llic  liifjh  sea  ilsell";  hiil,  as  lie  lias  said,  even  a-siiiniii}; 
iliey  have  no  rii;lil  in  IIk;  seal,  no  rijjht  in  the  seal  herd,  only  a  rifiht  lo 
eairy  on  the  Iradi'  on  land,  he  ecuitends.  in  aecordanei'  with  priiiei|des 
thai  we  lliinlv  erroneous,  that  he  has  a  rij,'ht  lo  defend  thai  interest  by 
cerlaiii  acts  on  the  hi{;li  seas  whieh  hi'  endeavours  lo  jnsliry. 

lint  ill  answer  loyoiir  (pieslion  I  do  nol  lu'silati'lo  jinl  helore  you  and 
I  do  not  hesilali'  lo  snhniil  to  your  jiid;iiiienl  jiial  an  as-<ertion  and 
exereise  of  rij^lils  upon  land,  an  assertion  and  I'xci'risi-  of  ri;;lils  in  ler- 
liloi'ial  waler-i,  eannol  delr.icl  one  iota  l'r<  i  (he  lijjhls  of  other  people 
upon  llie  high  seas. 

Senator  Morgan.  —  I  admit  thai. 

Sir  Richard  Webster. —  Von  can  '  -I  il  in  a  rnnnienl  Snpposiii}; 
Mil'  Indian  lishernii'ii  nr  Ihr  native  Aiin'iirans  had  hi'eM  laliliinu  these 
■-I'als  al  .^ea.  and  il  was  (IcnJiciI  Id  <|op  IhiMii.  Thr  I  iiili'd  Stales  coiild 
nol  slop  Ihi'in  on  lin-  ;;rouini  of  pi'i'^iriplion.  Tlicie  is  nii  greater 
prescripliiiii  agaiiisl  llir  pelagie  sealer  than  then'  was  against  the  Irdiaii. 
Stop  IIm'iii  hy  Icgislalion.  possihK  ;  slop  llieni  ln'cansc  Ihey  are  I'niled 
Slates  c'ili/cns.  possihK  ;  slop  He m  upon  tlir  ground  thai  \ou  liavi' a  right 
lo  iiilerl'crc  willi  llieii' ai'limi  within  een.iin  distances  fiiiiii  Hh'  ^horc.  |ios- 
sihlv  :  these  wdiild  hi' Ilii'e\)'i'rise  of  siiviTcign  doiiiinioM.  I'lil  upon  tjie 
lioini  of\i('w  of  pi'i'si'ri|ilioii — I  do  nol  hesitate  lo  say  thai  .i  ejaiin  hased 
upon  presi-riplion  or  npoitan  assertion  thai  exercise  on  l.ind  gives  foun- 
dalion  to  a  I'laiui  upon  llii'  high  seas,  nol  oiilv  will  not  Itcar  invi-sligation 
or  exaniination.  hnl  il  is  fair  to  inv  li'arneil  Iricnds  |o~a\  Ihal  yon  do  iml 
lind  any  liaer  of  llial  eoiili'iilion  in  their  argument'*,  wiilli'ii  or  oral,  i 
eonfi'ss  I  Ihiiik  il  would  li.'iverequirrd  veiv  considerahle  l>ohl,(c>s  for  any 
lawyer  In  stand  up  ami  conli'iid  lliat  a  right  exerciscil  upon  the  I'rihilof 
Islands  or  in  lli'-  i^u  loria!  waters  of  the  j'lihilof  Island*  (  oiild  hv  |ii'e- 
seriplioii  give  a  ng|i|  in  Ww  ^calolf  VaneoiiM'i'.or  olVt.ij"'  l''iattery,or  lour 
llionsaiid  'nil's  oil' in  Ihe  I'arilii-  lli'i'an.  I  -liall  I'liilravoiir  I"  iih''!.  of 
I'oni'si'.  Ilii'  ai'gnmenis  upon  whieh  llial  ilaiiii  nl  pioprrly  is  alleiupled  to 
III' jnslitieil  wlii'ii  I  deal  with  ipieslioii  live. 

My  answer.  Mr  Si'iialor  Morgan,  has  Iummi  a  little  longer  than  I  deMf^d 
il  III  he.  hill  I  wislii'il.  onl  of  ri'sperl  for  \iiii.  lo  iielirali'  an  argiiinenl 
wliirh  -hoiilil  aii-w.'illii.  siig'^eslion  you  made. 

I  conii'  harii  lo  Ihe  p  'it  upmi  whieh  your  ipiestiou  was  fi.U!i4<'d.  lln' 
si'iond  ipieslion.  or  ratlii'r  to  Ihe  point  al  whieh  I  was  speinkinu  when  you 
iiili'iposed  your  (|ueslion. 

How  far  were  these  claims  as  lo  the  jurisdiction  of  llo  seal  lishen-s 
rriogiii/L'd  and  coneeded  hy  (;reat  {{rilain?  A  man  'annot  reegni/.  aiiod 
roncedc  thai  which  another  person  does  nol  iin.     ¥ou  onnnfit  reeogiiizo 
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and  conreile  n  riglil  of  wliirli  ymi  liiivo  no  knowlodge.  Tliis  rocof^iiilion 
und  concession  miisl  meiui  rccojjnilion  and  concession  of  n  liftlil  lo  oxciudi' 
a  Itrilisli  sliip,  i'uco;;nilioii  and  (!()ncossii)n  of  a  I-i^lll  lo  slo|i  pitla^ic  scai- 
inj;,  rcco>;nition  and  concession  of  a  ri^^lil  of  |)ro|)crl\  in  llie  seal-  ciainKMl 
by  tlic  linihid  Slates.  Sir,  lliere  is  not  from  he^inninj^  lo  the  end  of  lliis 
lon^cliapler  even  a  sn(;(;estion  by  my  Icarntul  friends  of  a  recoj^nilion  of 
any  ri^lil  in  ilial  sense.  Keco^nilion  lliat  the  islands  helonp^d  lo  Knssia, 
yes.  Hecof^nilion  llial  the  lerriloiial  waters  belonged  lo  Unssia,  yes. 
Hecof^nilion  thai  those  same  lifjlils  of  territory  and  waters  i)eloii{;ed  to 
llie  I'niteil  Slates,  nnqneslionaldy.  lint  llial  we  have  reco};ni/,ed  wlial 
was  intended  lo  l)e  chiini<>d  liere  undtM'  llie  lirsl  (|neslion  —  wlial  I  siili- 
niil  to  IhisTrihnnal  is  that  Iherc  is  no  evideni'(>  of  either  leeo^nilion  or 
concession  by  (ireal  Itrilain  in  any  legal  or —  I  was  goinj;  to  say  —  any 
moral  seii«e  of  liic  word:  because  no  acl  of  inlerfertMici^  with  the  rights 
of  lireal  Itrilain  upon  the  high  seas  from  the  beginning  to  the  end  of  litis 
chapler  has  been  iiidicaled. 

The  President.  —  Von  mean  to  say  that  llnssia  did  not  attempt  to 
interfere  before  tlii>  Treaty  of  I  Hi!.')? 

Sir  Richard  Webster.  —  Or-  after.  Sir. 

The  President.— The  period  alb^r  I  hat  lime  wasregulated  by  the  Treaty. 

Sir  Richard  Webster.  —  That  is  my  point,  Sir.  I  pointed  out  llial 
the  Treaties  gave  Hussia  no  (>xclnsiv((  jurisdiction  on  the  higli  seas 
in  ISehiing  Sea  ;  and  therefore  I  point  out  tiial  there  can  be  no  recr .: 
nition  or  concession  by  (ireal  Itrilain  ol  any  e.vciusivc  jurisdielion  \ 
Hussia  on  the  high  seas,  either  in  respect  to  tiie  seal  lishery  or  anything 
else;  h(!canse  from  the  beginning  to  the  end  (d' thi-  chapter  (her(>  i-;  no 
assertion  by  Unssia  followed  up  b\  exercise  of  anything  which  (ireal  Itri- 
lain has  conceded  at  ail. 

The  President.  —  I  admit  Ihal  is  true  since  182'), since  Ihe  Treaty:  bul 
befoic  III)'  Treaty,  would  it  be  ecpiaily  trui!? 

Sir  Richard  Webster. —  Kipiali\  true.  They  do  nol  suggest  any  acl 
of  interference  belore  18:21,  excluding  llie  paper  L'kase. 

The  President.,—  Do  yon  not  helieve  llial  Ihe  Tkasi!  of  1821  wa-  liie 
original  cause  of  the  Treatv  of  182.').' 

Sir  Richard  Webster.  —  I  liiink  it  was  absolutely  the  cause.  Tlic 
treaties  were  a  disclaimer  b\  Unssia  of  the  Ukase  — a  disclaimci'  al  IIh' 
instance  of  (ireal  Itrilain. 

Lord  Hannen.  —  What  you  say  is  that  lliongli  Unssia  may  ha\c 
asserted  some  rigliN  she  never  exercised  them? 

Sir  Richard  Webster.  And  (ireal  Itrilain  never  recognized  llieni. 
I  have  passed  for  llic  iiKunenl.  Lord  Hannen,  from  exeri'ise  to  recognition 
and  concession. 

Lord  Hannen.  —  I  know  \ou  have. 

Sir  Richard  Webster.  —  And  I  was  pointing  init  that  the  paper  Ikii*'' 
was  prolesled  against  liy  (ireal  Itrilain  and  was  wilhdrawn  al  Ihe  instaiiii> 
of  (ireal  lirilain. 
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The  President.  —  Rnl  this  paper  I'kasc  wliich  was  in  force  from  1821 
to  tH"J')  was  an  allempi  al  exercise. 

Sir  Richard  Webster.  —  It  depends  upon  what  you  call  in  force. 
Writing'  a  iiiece  of  pa|)er  which  is  never  acted  upon  is  not  putting  a  thing 
in  force.  The  correspondence  to  wliicii  allcnlion  has  been  called  by  my 
learned  friend  Sir  Charles  llussell,  diows  that  from  the  very  earliest  lime 
insliiicliiiiiswi're  sent  lo  llie  Itnssian  cruisers  not  In  acl  upon  llu!  1  kase. 
I  (III  iKil  waul  lo  '^i)  into  that  fnrlher  beeanst;  I  think  it  is  in  your  mind. 
Yon  rciiKMuber.Sir,  lliat  it  was  stated  — Sir  Charles  llnssell  read  it  more 
than  once.  I  know  —  Hint  lli(>  llkase  is  practically  suspended  ;  that  is 
to  sa\  from  IH'JI.     That  is  .Mr  (ieorfje  Canning's  l(!tt('r. 

The  President.  — Thai  is  what  you  call  no  exercise. 

Sir  Richard  Webster.  —  No  extsrcise. 

The  President.    -   Perhaps  it  would  be  bt^lter  lo  call  it  no  assertion. 

Sir  Richard  Webster.  —  I  «as  not  n'terrinj;  lo  ass(!ition :  There  is 
I  snbniil  no  iiicaiiing  in  rec(i<.'nilion  and  concession  of  an  assertion. 
Yon  r('coj,'ni/c  and  concede  the  iij;ht.  Of  course  von  rccof;ni/e  that  the 
assertion  lias  been  made.  A  man  says,  "  I  possess  those  lields  "  Of 
course  you  recofi!ni/.(?  his  assertion  the  momeni  it  is  made ;  but... 

The  President.  -  I  did  not  say  that  Kiiftland  recognized  it;  but  per- 
liap-  a  ri'lusal  of  rccogni/inf;  clashed  with  a  prc-exisliu};  slate  of  I'iglil  or 
of  asserlioii. 

Sir  Richard  Webslcr.  —  1  niiisl  make  my  answer  clear  lo  you,  Sir. 
I  assert  llial  before  IK'2I  lliere  is  no  iiistanc(>  of  exercise  at  all:  nor,  for 
the  mailer  of  llial,  is  Ilier(!  any  asserlioii  at  all. 

The  President.  —  I  think  sw.  know  about  what  went  on  at  that  lime; 
llial  is  as  lo  Ibe  facts  with  wliieli  you  ai     onccrncd,  I  mean. 

Dir  Richard  Webster.  —  I  call  your  iillenlioii  to  the  fad  llial  from 
IT'.tU  rigbl  as\a\  up  lo  IH2I  Hrilish  vessels  and  .American  vessels  were 
navigalingand  were  Irading  in  Ibe  waters  airected  by  the  I'kase;  and  more 
llian  that  I  called  alleiition  yi^slerday  to  the  fact  thai  Russia  jnstilied  lli(> 
making  ofihe  I'kase  on  Ibe  groniul  that  the  Iradeof  IIk?  Hussian  — .Vme- 
rican  Coinpauv  was  iulerl'iMcd  willi  by  foreign  leaders.  I  iicimI  only  lo  n;- 
inind  ymi  of  it,  Mrl'residenl.  .My  conlenlion  is  thai  liefore  1821  there  was 
neillier  asserliiiii  iior  exercise  by  Russia;  that  in  1821  there  was  assertion, 
willidiMwii  in  I82V-2.')  at  Hie  instance  of  llu?  Iwo  couulries,  evidenced  by 
Ibe  signing  of  Ibe  Treaties;  thatal'ler  IH2I  there  never  was  an  exercise  by 
Russia  at  any  time. 

Mr  Justice  Harlan.  —  You  mean  losay  there  was  an  assertion  in  IHI2 
lo  Ibe  i'\liiil  of  Kill  Italian  miles  from  IIk;  coast? 

Sir  Richard  Webster. —  Or  further,  if  il  iiKJans  further  :  il  is  not  forme 
to  sa\  wlielher  il  means  that  or  not  —  the  learned  I'rcsidenl  has  been 
good  eiioiigb  lo  point  out  lo  me  that  the  10(1  miles  might  be  merely  a  limit 
of  llicir  rights.  It  may  be  treated  as  an  asserlie.i  of  a  slill  greater  right: 
bill  for  my  purpose  il  is  suflicienl  lo  say  thai  iht:'e  was  an  asserlioii  of 
whatever  Ihc  iJkase  contained. 
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Mr  Justice  Harlan.  i  lliink  llie  prinlcd  dociimL-nls  in  holli  riises 
ogrei!  ill  fuel  tlial  il  liiti  iml  assiirl  in  IK"21  jiirisdiclioii  over  llio  open  seas, 
outside  of  tilt"  KttI  mile  limit. 

Sir  Richard  Webster.  -  '  mn  Ixuind  to  say  llial  M.  I'olctica  in  his 
lelftT  says  in  >o  many  words  that  Ww  fharatlfi"  of  llic  coast  and  waters  is 
surh  as  lo  jnslil'y  Ihoin  in  malting'  it  a  shut  sea  and  rafhcr  puts  il  ns  a 
nialh-r  of  favour  Ihi'y  did  not  extend  tlieir  right. 

Mr  .Justice  Harlan.  —  lie  slated  thai  they  coidd  assert  il  if  lliey  eareil 
III  do  M),  hid  ilia!  Iliey  did  not  care  to  do  it. 

Sir  Richard  Webster.  ni^d  "idy  involves  the  ineaiiiiif;  of  the  word 
"  as-^erl  "  <iMd  whai  may  have  lieeii  meani  liy  il. 

I  a^l\  your  allenlion  for  iini>  momeni  only  to  make  this  eonelnding 
observation  upon  llii^.  Supposing;  jhal  len  years  afterwards,  we  will  say, 
in  the  year  |H:!I.  Hiwsia  had  been  minded  lo  close  Mehriiif:  Sea  or  lo 
clo>ie  il  down  lo  laliliide  .'iT,  on  the  ground  Ihal  il  wa'^  a  shut  sea.  Ido  not 
think  Ihal,  assuming  there  wa-  no  Treaty,  what  M.  I'olelira  said  would 
l)(!  anv  bar  to  their  atteniplin<;  to  close  the  sea  al  liiat  lime.  !  do  iiol 
thinU  Ihal  such  a  contenlion  a-^  tlii>  could  be  advanced  on  beiialf  of 
eitiier 'ifeal  Itrilain  or  the  I'liilcd  Stales — "  Yon  indicated  Ihal  voii 
were  only  going  to  enforce  your  rights  lo  (DO  miles,  and  Ihal  prevents 
von  from  enfori'iiig  them  further.  "  Had  there  lieeii  no  Treaty,  to 
use  the  language  of  a  lawyer,  Hu-->ia  would  not  have  been  estop- 
ped from  again  selling  up  the  case  o''//ie/'  /cnin'r.  I  hope  I  have  ans- 
wered the  queslion  put  lo  iiU'.  I  have  endeavored  to  do  so,  bill  I  do 
not  Know  that  I  have  brought  my  meaning  clearly  lo  the  minds  of  the 
C.oiirl. 

The  President.    -  Vou  have  done  so  with  great  clearness. 

Sir  Richard  Webster.  —  I  Ihaiik  you.  I  need  nol  argue  again  on 
(|iie-lioii  .'{,  ••  Was  the  body  ojWater  known  as  Iteliring  Sea  included  in 
the  phrase  '  I'acilic  Ocean'  "'.  I  have  argued  lliat  al  h'liglb. 

Hut  I  iiiusi  say  a  wiu'd  upon  t|uestion  i.  I  conl'e»>,  .Mr  fresidenl. 
Ihal  I  admire  llic  courage  of  \\\n-v  who  framed  this  Case  ;iiiil  r.oiiiiler 
Caxe.  I  must  not  disjiibiiti'  lif  merit  loo  much;  hut  I  think  lieneral 
Forsler  may  claim  a  great  part  of  Ihe  merit  of  llie  Case.  Hut  there  is  almost 
an  amusing  incideiil  in  connection  will    Ihis  fonrlh  ipieslion. 

The  I'liurtb  (ine-lion  i<  whellicr  the  rigliN  cf  lliis-ia  pass  unimpaired 
to  till'  I  nited  Staler;  "  hid  not  all  lie-  rigliN  ol  llii-sians  lo  jurisdiction  of 
the  ^eal  lisheries  in  ItidiringSea  ei(sl  of  Ihe  walcr  boiimlarv  in  IbeTreaty 
pas<  unimpaired  to  the  I'liited  Slale>.?"  Of  course  Ihey  did.  Thi  re  is  no 
doubt  abiml  il.  Sir.  Itiil  that  is  not  the  way  in  which  Ihe  <pies|i(in  is 
attempled  lo  be  interpreled  b\  niy  learned  .'lieuds  when  tlnv  rraiiii'd 
their  case.  A-  Lord  Salisbury  pointed  out,  ,ind  as  jhcy  in  their  case 
remiml  ii>,  Lord  Salisbni'y  s.iid  il  wiis  no  part  of  (irea!  ilritain's  conten- 
lion Ihal  Ihe  I  iiiled  Stale-,  did  not  get  ;i||  the  rit;hls  thai  liussia  had. 
The  t)ueslion  was  wlial  right'^  had  ibissia  asserted  and  exercised. 
Mill  that  is  not  snflicieiit  for  the  I'niled  States.     True  lo  their  iii-tiiicl> 
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llioy   desire  to  press  il    a  little  I'urllier;  and  on  paj;e  70  of  the   United 
Slates  Case  occurs  a  very  reniarkaMc  statement  :  — 

"  Oil  .Miircli  .)(),  IKtiT  llic  Ooveriiiiifliils  nl'  llic  lliiilcti  Slates  unit  Russia  ccleliiated 
a  ti'i-aly  wlnTi^lty  all  llii'  pussessiinis  df  lliisslaon  '.iicAiiiurlcaii  conliii  at  and  in  tliu 
walcrs  of  ll(!lii'iii^'S(>a  wi-nr  cimIlmI  and  Iransfcrii?!!  lo  IIh'  United  Status.  'I  hi.-,  tii-'aly, 
wliicli.  |ii'icii'  III  its  liiial  ecinsiiiiiiiiatiiin.  had  been  discussed  in  llin  Senate  ul'  tli,> 
I'nlled  Stales  and  liy  llio  press,  was  an  assertion  by  Iwo  i.'1'eal  iiatiiins  tlial  lliissia 
had  lieri'liiliiri'  elaiiiieil  Ihe  iiu'neislii|i  cil'  llehriiif;  Sea,  and  that  she  haii  now  cedeil 
a  jiHrliiiii  (d'  il  lo  llii'  Uniltid  Slates  ;  and  to  tills  asserliiju  no  ubji'eliun  is  tivor  known 
III  have  been  made. 

Sir,  there  is  a  vim'v  ^nial  deal  of  ineaniiif?  in  thai  word  "  ownership  ". 
I  lannol  help  thinking'  that  Ihi;  very  clever  ^'enlleinaii  who  drew  this  Case, 
thoii^hl  that  il  iiii^lil  he  pnideiit  (>ven  still  lo  keep  open  the  (|iii,>slion  <t( 
iiKirc  i/iiiiuii/i.  The  occasion  mij^lit  arise  wIkmi  the  i|iiestioii  of  the 
position  ol  the  walers  wiinld  he  iin(;'>rlnnl.  Unt  what  does  '•  ownershi|) " 
mean;  hecanse  I  atn  entitled  to  look  at  this,  as  mailer  of  siihstanco. 
The  ar^iinienl  is  this.  Sir  :  The  ^rreat  nations,  Iwo  of  the  greatest  on 
eaiili,  Ihe  tJnif('d  Slahis  and  lliissia,  are  making  a  harf^aiii.  Thai  har 
gain  is  declaratory  of  some  rijjhls,  and  anionsr  others,  the  owniTship  in 
itehrin;;  Se;i,  and  yon,  the  other  nations  of  the  earth.  —  have  ohjeeled 
to  il.  Vim  have  to  eome  .mil  make  your  ohjectioii,  or  otherwise  il  will 
he  treated  against  yon  as  a  piihlic  assertion  that  Itiissia  claimi  d  llie 
ownership  ol' liehrinf;  Sea.  Wlial  does  it  mean".'  I  think,  .Mr  {'resi- 
dent, willi  VDiir  known  experience  in  diplomatic  mailers,  if  yon  had  had 
your  alleiilion  called  lo  that  clause  liefore  I  read  il,  you  would  have 
heen  a  little  slailled.  if  you  had  heidi  the  rc|)resenlalive  of  France,  of  your 
nation,  or  if  the  .Manpiis,  as  Ihe  representative  of  Italy,  or  .Mr  lirain 
had  h.ippened  to  he  Ihe  re|>i'csenlativc  ol'  Norway,  and  had  hecii  luld 
that  you  had  conceded  llui  ownership  of  Hidirinj;  Sea  to  lliissia,  and 
llirongli  itussia,  of  a  portion  «(  il  lo  the  Lniled  Slates,  luMUiuse  \on 
dill  not  ohjecl  to  Hie  Treaty.  I  iiiav  he  wrmij;.  II  may  lie  an  aceideiilal 
stalemenr,  hut  I  confess,  kimwinj;  what  w.is  passing;,  knowing;  some  id  Ihe 
other  parajjraphs  in  lliis  (lase,  it  was  meant  to  he  used  as  an  admission  of 
ownership,  in  the  sense  of  a  rij;lil  lo  the  waters,  on  Ihe  se.i  as  well  as  ler- 
riliii'ial.  II  is  very  curious  thai  mi  paije  1'2  they  make  use  in  this  connec- 
lioii  ol  Lord  Salishiiry's  \ery  candid  -lalement  : 

The  cuiiiliisiiiii  is  irresislible  liiiin  a  mere  reading  ol  llii>  iiislriimeiil  llial  all 
III"  ri^iils  'I' Itii.-siaas  lo  jnrisdii'lioii  and  as  to  Ihe  sealeries  in  Ueliiint  Se  i  e,i>l  of 
llie  water  lionndary  llxod  by  the  lieaty  of  March  'Mh  IH67,  passed  unimpaind  lo  tlia 
liiiil"d  Stales  uiidei'  that  treaty.  In  I'ael,  Hie  Hritish  (uivi'inmeiil  has  aiinoiineed 
lis  le.idiiiess  lo  aceepi  lilis  i  onciiision  wilhnul  dibpiile. 

That  is  perfectly  true,  and  I  du  not  go  hack  I'rom  lliat  in  aii\  wa\.  I 
should  nol  he  entitled  In,  and  I  du  mil  ;  hiil  thai  is  a  \er\  dilferenl  tiling; 
111  a  sliitement  made  that  Ihe  Iwu  nations  were  asserting  ownership  in 
I.eliringSea,  and  that  the  world  is  hound  liy  it. 

There  is  no  dilfereiice  in    this   iiiattei.   Mr  President,   hetwcen  Spain 
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and  KraiicR  and  (ircat  Hrilain  and  Cliina  and  .lapan.  All  these 
naliiins,  if  this  is  a  dcriaralion  of  ownership,  are  hound  i)y  it — a  dochira- 
lion  of  owiKM'ship  in  llii^  sense  orineanin};  thai  the  waters  helon^ed  origi- 
nnlly  to  Miissia,  and  now  hciongiMi  to  the  two  eoiinlries.  Itnl  will  yon 
kindly  look  al  the  Treaty,  sir?  Hoes  the  Treaty  permilof  such  a  ronten- 
tion?  Again  we  lind  that  the  must,  ordinary  and  proper  language,  has, 
for  the  purposeof  the  neressiliesof  the  Ihiited  States  Case,  heen  eonstrued 
as  eonveyinga  great  deal  more  than  to  an  ordinary  reader  they  would  he 
thonghl  lo  convey.  I  read  from  [lage  i3  ofiherniled  Stales  Appendix, 
Volume  I;  and  I  will  lake  Ihe  Knglish  version,  which  is  what  Mr  Foster 
t(!lls  me  is  to  he  regarded  as  an  original  document,  and  i  will  not  in  any 
way  attempt  to  com|ilieate  Ihe  matter  hy  an  examination  of  the  French  : 

Tlic  United  Stales  of  Anierir.i  anil  His  Majesty  the  Kmporor  of  all  tlie  lliissias, 

beiii^'  (li'sirnas  nf  striMiKthi'iiin^',  if  possible,  the  n 1  MiidcrslaiiiliMf;  wlilcli  exi>ts 

helwueii  lliciii,  liuvc,  for  llial  imrpose,  appointed  as  tlicir  plenipoleuliariis  :  the 
Prosideiil  of  tile  United  Stales,  William  II.  Sewaril,  Seerelary  of  Stale;  and  His 
Majesty  llie  ICaipci'or  of  all  the  Kiissias,  the  I'rivy  (loiiiisellor.  Ivlward  (le  S'oeckl, 
his  Knvoy  Ivxtiaordiiiaiy,  and  Minister  IMenipotenliaiy  to  Hie  United  States. 

.\nd  the  said  plenipulentiaiies  havinn  exi'liiingeil  Ihuir  full  powers,  which  wore 
found  to  he  In  due  form,  ha>e  agroi>d  upon  and  sigiieil  the  following;  articles  : 

.\bi  ii'.i.k  t. 


His  Majesty  Hie  I'.iiiperiir  of  all  tho  Riissias  agrees  to  ceile  to  the  Uniteil  Stati'S, 
hy  this  I'onvcniioii.  iinniedi.itely  upon  the  oxcliaiiKe  of  the  r.ililieatiiuis  Iheri'of,  all 
tlir  ti'rrilory  and  doininloii  now  possessed  liy  his  said  Majesty  on  (he  coiiliiient  of 
.\.iierica  and  in  Hie  ailjarent  islands,  tho  same  heiu);  contained  wlHiin  tlie  geogra- 
>diical  limits  herein  set  lorlh,  to  wit  : 

Thai.  Sir.  does  nol  Inak  liki!  an  iiHenlion  of  iiiissia  to  sell  the  owner- 
ship of  the  waters  (d'  |{riiring  Sea  :  and.  mark  yon.  Mr.  I 'resident,  if  llnTe  is 
anytliitig  in  !hi«  point.  I<us>ia  has  paileil  with  lie-  ii\\iierslii|i  wlialcver 
it  may  mean,  of  Ihe  waters,  in  the  sense  uf  excjiniiiig  iiersell,  II  there 
are  lo  ln'  .in\  exclusive  riglil>  ijivcn  to  the  I  nilcd  Slater  liy  this  Treaty,  it 
is  nol  a  (|in>stion  of  driMl  lirilain  .iloiie  and  tlie  olhei'  I'owers,  hut  it  is 
a  ipioliiiii  also  of  Kiissia. 

Then  ihe  line  is  >el  onl.  That  liiu-,  .Mr.  I're^ideiil.  is  our  old  line 
of  lieniarcaliun ,  iiiniiin^  aloiif;  Ihe  /iui'rr.  und  up  l<>  llio  lil<^l  paralkd 
of  longitude.      Then  Ihe  wcslern  line  of  liniinilars  i-  lliiis  dcliiied  :    — 

TIk'  wi'-lri'ii  liiiMl  within  wliii'li  tin'  iiTritorii'-  .iiid  (hMiiliiion  i'nn\e\ed  are 
.'iiiilaini'd,  pa-ise-  Hiroiii;ii  a  point  in  Itelirin;.''-  Straits  on  the  parallil  nl  >i\ly-|ivfi 
d<'f;rei>  thirty  iiiinul''-  north  latitude.  , it  il-  mler-i'clioa  hy  Ihe  nieridiaii  whiih 
passes  midway  hi'lween  Hie  islands  ot  Krii-iMstern.  or  l^'ualook,  niid  Hie  island  of 
llatmniiolV.  nr  .Noonarliook,  and  proceeds  due  iiurth.  without  liniilatioii.  into  the 
sa,'io'  I'ro/en  Uomii  I'he  -,iine  western  limit.  Iiegiiinin.-'  :ii  ihe  saiiitt  inilial  point, 
pioeeeds  Ihence  in  .1  rourse  ne.iil\  sioithwest.  (hiouu'h  |teluin);'s  Slrail'^  ami  Iteli- 
rin^'  Sea,  so  as  !•  pass  ninlway  helween  ih,  northwist  ooint  of  the  island  of 
St  l.awienci.'  and  tie  soiithe.ist  point  of  C^iie  Chnukol^lvi,  d  the  meridian  id  one 
liiiiidied  and  sixoiily-tw,.  west  luiigitiiiie;  thence,  from  the  inteiseition  of  that 
meriili  111,  111  11  southwesterly  diieelion,  sou-  lo  pass  midway  helween  Hi.'  island  of 
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Alloii  aiMJ  till' (:,i|i|.i'r  l-laiii|  nl  tlii^  KMiiiaiiilui>ki  .■oiipl.'l  or  i.'rnii|i  in  llic  Nmlli 
rai'ilii'  Uri'aii. 

II  is  ijiiili'  cli'iM  ,  Sir,  liiiit  llic\  llioiijihl  lin-  KuiiiiiiidorsKi  finiuit  was  iii 
llii>  Niirlii  I'lii'ilii' <ti-(MU  wlii'ii  this  Trcalv  was  uiadi*  : 

I'll  111!'  iiiciiilian  nloiiM  IiiiiiiIi'imI  ami  si-vi'iily-l  wn  wi'sl  liiiij.'iliii|i' ;  tliciici',  Iniiii 

Mil!  ihli'i^i'ilimi  111'  llial  iiuM'liliaii,  iiia  ■innHiwi'sli'ily  ilii limi,  sn  an  tn  pass  iiiiilway 

lii'twi'i'ii  llic  Islaiiil  III'  Alliiii  aiiil  lln'  (:ii|i|ii>i'  Islaiiil  iil'  llii'  Kniiiaiiiloi'ski  niaplrl  m' 
^.'iniip  iiilhi'  .Niiilli  I'arilir  (Ircaii,  In  llif  iiii'iiiliaii  nrnni'  ImhmIiimI  ami  iiini'ly-lliri'i' 
ili'j.'iii's  \vi'-l  liiiii;itiiili'.  -ill  as  III  iiiilmli'  In  Ihi'  li'irilniy  iuiivi'MmI  llii'  wlinli'  nl  lln- 
.Mi'iili.iii  Isjaiiils  I  .is|  III'  llial  nii'iiiliaii. 

Wmild  Mill  li<l  iMi>  I'liii  Ilic  jiniiiliT  iilniii:  llial  liiii',  Mr  I'rcsidiMil'.'  il 
f:iii's  over -Jll  dc'i;n'r>  nl' laliliidc.  li-lil  u|i  lo  lin-  Nuilli  I'olc.  Tlicy  liavr 
\:i<\   all   llii-   i>land's  on    llii>   ri^lil   liand   side  oi'  llial    lino.      II'  IIkm-i'   arc 

ishiiids   nil    II a>l    111'  llial    line   wlialcvrr  llii'x   aiv,  ||m>   I'nilcd  Slates 

lia\i'  i;'il  llii'iii.  |l(i  liii'x  loiilciid  llial  llii'  ()wn('i>lii|i  ol'  llii'si-  seas 
wa--  liai';.'aiiii'd  Inr,  |iiililii'l\  limi^lil  and  ^idd,  at  aiirlion.  jiiil  iiji  lt\ 
llnssia  aiKJ  sill, I  I.)  llic  |  nilcd  Slnlo.  Ilir  liiiilii'sl  liiildi-r:  and.  lo  use 
liii'ir  iwn  t'\|iiissi(in  ;  —  "  No  dlijccliiM)  was  i-mt  Kimiwii  lo  lie  made  lo 
this  ;isserlion  of  owuei'slii|i  ol'  Itelirin^  Sea  liy  Itiissia. 

Well.  Mr  I'resiijciil.  il'mv  I'liend,  Mr  l'ci>li'r.  will  jiennit  me  to  say  so, 
il  looks  a-,  il'  lie  li.ld  ill  lii'>  mind  llial  il  iniulil  In-  well  iiol  lo  elose  llie  door 
liio  iiiiirli  n;;ai!i>l  iinirr  i/nuuini.  in  Hie  e\eiil  ol'  il  licin;;  ahle  lo  hold 
waler,  llial  i«  iiol  a  vers  i;oiii|  e\|(ressi()ii  for  i/niri'  ilniisiiiii,  I  su|i- 
jiosi-.  Theie  inii-l  lii>  xiiiie  wa\  mil.  Iliil  slill.  'll  llie  event  of  Ilie  arj;il- 
inenl  liein;:  ahir  lo  he  «nji|iorlei|,  il  wasialiier  jiriidenl  lo  allow  lliiil  as 
M'i'tioii    ><  iiitii-f  rldu^'iiii  II)  I'l'iiiain  on  Ihe  fai  i' of  llii-.  easi'. 

W  tteii  \ou  eonie  to  look  al  il  from  ;i  eoinmon  si'iise  jioinl  of  view, 
\|i-  I'li^idenl.  what  i^  il .'  The  islands  in  Ihe  rasi  of  Ihe  Sea  are  mikiiown. 
M<inv  oflheiu  were  no!  iiami'd.      fin'  iinmher  of   Iheiu  was  nol  known. 

II  \\a-  de>ii'alili'  llial  lliere  -hoiilil  he  uo  ennlenliiui  as  lo  wliieli  island 
iieloiiiiiil  III  lln>sia  and  wliieh  heloii,:;ed  lo  Hie  t  idled  Stales;  and  aeeor- 
iliiij;l\  lhe\  sa\,  all  Hie  island-  ea-l  of  llial  line  wlnn  I  sa\  easj,  j  misiii 
I  i-l  in  a  j,:eiieral  wa\.  snulh  and  ra-l  of  llial  Inn',  on  Ihe  li^hl  hand  ^ide 
lit  Ihe  line  looking  noilh  -  heionueil  In  Ihe  I  idled  States.  Ml  Ihe  islands 
on  lln>  west,  lo  lite  li-ll  hand  side  of  llial  line,  looking  norlh,  helon}.'ed 

III  llii»-ia.  Thai  i-  Ihe  e\lenl.  Sir.  lo  wiiidi  dominion  o\er  Ihe  seas  was 
as-i'ili'il.  \ihl  I  -ax  auain  llial  il  wmihl  he  a  ■^ad  lliiiii;  lor  dijilomaev, 
ai.il  a  s:td  Imn^  iu  Hie  inlerest  of  Ihe  jieaee  ol'lhi>.  world  if  nations  rould 
ereale  lille  for  IhemseKi's  h\  eiilerini;  into  a  iloeiimenl  of  llial  kind,  and 
Iheii  sav  "  ^ou  dill  not  make  ohjeelion  lo  il  .  when  no  reasonahle  heiiif; 
reailinj:  llial  'I'lealv.  eillier  in  Hie  I'liiieh  or  in  Ihe  l'aij;li>li,  would  have 
drawn  anv  ollnr  I  iiinhi'.ioii  from  il  than  llial  Ihe  islands  and  Ihe  I  erri  lories 
on  Ihe  ri;;hl  h.ind  side  helon;;ed  lo  iiin-  I'owi  i  and  Ihe  islamU  and  lerri- 
lories  III!  Ihe  left  hand  -nie  hclon^eil  lo  allolln  i'  I'owei'. 

Sir,  Mr  Senator  Nlorjian  made  an  o|i-er\alion  many  days  ajio  in  this 

(0.; 
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rase  llial    n<iilly  imiiiU  lo  llic  >i^iiilii  aiii'i-  ot'  llii'  i)lisi<i'valii>iis  llial  I  am 

inalkiti^.      Ill*  iiiiliialiMl  llial  llu'i'c  hail   I ii  cases  in   wliicli.  as  jii'lwn'ii 

IIiciiisoIm's.  iialiiiiis  liaila^i'i'i'il  Id  iiiaKc  crrlaiii  pails  of  tlii'  ocraii  Irrriln- 
I'ial  NNaliTs,  anil  as  Iti'twccn  Hie  I  ailcil  Slales  ami  Itiissia.  if  IIh'N  had 
a^rcnl  helweiMi  Ihi'in  llial  i'lir  llic  |iiir|iiisi>s  nl'  llieir  n'sperlivi'  natiniials 
till!  iMsli'i'ii  side  shiiiild  he  I  iiileii  Slales  leriiliirial  waleis,  and  llie 
weslern  side  slinuid  he  llnssian  let'rihirial  waters,  nu  nhjei'linn  CDiild 
he  made  al  all  so  I'ar  as  their  nationals  were  eoneerned.  Tli;il  has  heen 
ilone  ill  iilher  jiarls  of  Ihe  world,  as  mailer  of  ronti'iii'l.  l''or  e\am|de, 
(■real  jtrjlaiii  lias  agreed  that  the  tisheriiien  of  I'Vaiiee  shiinld  have  e\i-ln- 
sive  riiihU  at  lerlain  distances  Iroin  the  I'lench  coast,  and  so  l''ranc(!  lias 
agreed  with  ref^ard  to  Kurdish  lisjiernieii,  ami  so  on,  in  oilier  |>arl>  of  the 
world.  Thererore,  in  the  jMiinl  of  view  ol'  a  mere  coiitraci,  it  would 
have  liail  no  eti'ecl  as  re^ariU  other  iialiims.  jtiil  In  sii;;f;esl  I  hat  a  do- 
eunieiiL  which  ii|ion  Ihe  lace  ul'  il  was  Irameil  in  this  reasonahle  and  pro- 
per manner  in  order  to  avoid  dispute  in  rej;ai'd  to  lerritor\  is  to  lie  re- 
garded as  an  assertion  ol'  ownership  and  a  claim  liv  ilnssia  ol'  owir>rship 
ol' Iteiii'iii^  Sea.  \\liicli  ail  lli>'  iialioiis  of  Ihe  world  iiileresleil  in  Ihe  iiial- 
ter  ari!  supposed  Id  have  coin'edeil.  is  pressing  the  mailer  rather  far. 

Senator  Morgan.  —  'I'lie  ca^^  that  I  had  the  honor  ol'  rererrin^^  Id  dm 
that  occasion  was  a  Trealy  aj;reeiiient  helween  the  I  iiiled  Slates  ami 
tireat  Itrilain  rorllie  division  nl'  Ihe  Straits  dI'  h'tica.  which  are  in  the  .Nnrlli 
I'acilic  Uceaii,  an  open  sea.  am!  where  llie  lines  dC  ilemarcaliDii  helween 
the  two  connlries  is  sometimes  .'Hi  miles  awav  from  the  shore,  and  never 
as  close  Id  the  shore  as  ti  miles. 

Sir  Richard  Webster.  —  Mr  Senalor.  I  IhiiiK  ynir  recolleclinn  is  a 
lillle  iiia<'i'iirale.  jtnl  really,  from  the  poiiil  ol  view  I  am  cDiileiidin^'  lor.  I 
do  iidI  desire  e\eii  to  crilicisc  wlial  von  have  said.  I  iiiilv  desire  to  sav 
thai  the  ohserxalion  having  I'alleii  1111111  vmi.  I  endeavoiired  to  make  iii\- 
seir  acipiainled  with  the  iiialler.  The  Trealv  \oii  rel'erred  to  is  the  Trealv 
III'  W  iishin^ton.  oj'  Isill,  which  provided  : 

"  Thai  the  'I'.lili  piirallel  -liollld  he  llie  iiileinallDii.il  liDiilidai'V    hetweeii 
Ihe  I  iiiled  Stall's  iiiiil  Iti'ilisli  Ndi'IIi  America.  IVdiii  Ihe  linckv   Miiiiiilaiii> 
Id  Hie  middle  orilie  channel    which  si'pMi'ii|,>s  Hh' iniiliiieiil  riniii  Nancini 
ver  jsjaiii!.     'I'lie  rollowiii};  is  Ihe  |e\l  dI'  Ailicle  m I' said    Trealv  : 

'■  Fi'iiiii  Ihe  jhOiiI  (III  till'  lIMli  |>;irilli  '  nl'  iKnlli  l.ilihiili'  wlini'  llii'  jiiiiiiiii.ii  ^ 
liilil  ilowii  III  iaInIIii^  lri'.ili'ic~  .Mill  ciiii\>'itlifiii>  lii'lwi'i'ii  (iri'.il  Itrlliiui  ;iiiil  tlic  I  in- 

li'il  Slali's  Ici  iiijiiiili"-.  Mil'  III I  liiiiiinlai'v  Inlwicii  lli<'  l.i  1  ilni  ji's  nl  Her  III  iliiiinii 

M:i|isly  anil  llm-c  nl  111"  I'liiliil  Sl:ili<  -hall  lie  1  niiljiiiicil  wc-l\v!iiil  aliiiij:  llic  -ai'l 
tillli  pai'.illi'l  nl'imilli  lalilMilc  In  Ihe  iiiiilillc  nl  llic  cliaiiinl  wliicli  sc|iarali'»  III' 
oiinlliiiail  I  null  VancoiU'i'  |slaiKl;aiiil,llii'ii  sniillni  |\  lliimiL'h  llic  iiiiilillc  nl'lln'  -an! 
cliaiiiicl  (if  KiiiM  Sliails,  In  llic  I'acilic  (Icciii  :  |iiiiviilccl.  Iinwrvcr,  lli.il  llic  iiavi 
^'alinii  nl'  tlic  wlmlc  III'  Ihe  saiil  cliaiiiicI  an  I  slrail-  xniili  nl'  llic  i'.ilh  jiaiallcl  d 
imrlli  laliliiilc  iciiiaiii  lice  anil  njirii  In  Imlli  parlies. 

I  do  not  know  wlielher  iliave  ri  ad  it  ah>oltilely  cDredlv.  II  has  heen 
extracted  hir  me  Inmi  the  Trealv. 
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Senator  Morgan.  —  That  is  ri},'lil. 

Sir  Richard  Webster.  —  I  ""fil'l  '  n'lilioii  lliiil  (lii'iv  was  a  siihsi-- 
(|iicnl  disjiiili' as  In  what  rhaiiiiri  was  iiiraiil.  Thai  was  ri'l'i-rri'd  In  His 
Maji-sjv  Williaiii  I  l'liii|ii'nii' nf  lii'iiiiain  .wliii  iiiad<!  an  award  with  ri';;ai'd 
In  liirarliial  iim-s  nl'  liii-  ihaiim'!. 

I  should  have  Ihnii^hl  it  \ns  ilniihiriil  —  iiiil  nl'  rniirsi-  I  sprak  with 
irrisil  di'l'i'ii'iii'i'  —  whi'liii'r  llir  drsiriplinii  j;ivi'M  li\  liir  SiMialnr  as  In  this 
ill-ill^  rlrarly  iinii-lrrritniial  waliM's  was  ipiili'  sniimi.  Ili'i'o  is  Ihi;  iiia|i. 
I'lrliaps.  Mr  I'ri'sidi'iil.  vnii  will  lakr  it  lii'lnri!  ym.  I  ri'iiii'iiilM'r  il  widl 
i'iinu;;h.  IttMiit'iiihfriiif;  thai  wliirh  is  iimlnidiird,  Ihal  main  of  llm  fiords 
III'  .\iir\\av  ami  Swi-di-ii  rMiiiiiii;;  up  iiiln  llii'  rniiiilry  t'nr  a  ^n>at  many 
mili'>',  liavi'  lii'i'ii  ri'^ardi'd  as  iiiiami  waliM's.  I'inliavi'il  wali'i's,  I  sliniild 
liavr  llinii^lil  il  M'ly  doiihiriil  wiii'lhrr  a^iains'  nihcr  nations  IhiMf  was 
iiol  wiial  was  I'l'^Mi'di'd  as  li>rrilnrial  waters  lii'liui^in^  iMllitir  to  onn  roiin- 
try  nr  twni'nmilrii's.  airnrdin^  as  thi'i-e  mi^'lil  In-  niii>  or  two.  Itiil  t'nr  my 
piirposi',  I  ri'aliv  dn  mil  ran-  In  iii>rnss  il.  I  lhinl\  ynii  will  liml.  Mr  I'ri'- 
siilcnt,  Ihal  llii'  Sniilhi'ni  Itniimlary  is  Capf  Klallcry  :  llii-i'i>  is  a  li^lil- 
hoiisi;  tiiri'i';  and  I  am  iM  that  liii!  widi'sl  placi*  arrnss  is  il)  niiii-s,  lint 
il  ri'aliv  malti's  iin  ilil1'i'ri-nri<  In  my  ai'^'iimi'iil.  I  will  laki'  it  I'roni  tlM> 
Si'iialnr  il' III'  says  I  am  wrniif;.  In  varimis  pluii-s  il  is  li'ss,  and  in  varinns 
plari's  il  runs  up  In  'iD  mill's.  II  runs  a  m'I'v  Inn;:;  way  up  inin  lln-  land, 
Mr  I'rr'siili'iil.  I''rnui  m\  n'riillnlinn  I  >linuld  think  il  wmild  In*  snme 
hiiudri'il  mill's,  at  li-a^t. 

What  happi'iii'd  was  this  :  Ihal  (in-at  Itiilaiii  and  tlii'  I'niti'd  Stall's 
aj^ri'i'd  that  llirri;  shnnld  hi'  a  linundary  line  lu'twi'i'ii  tlinsr  nalinns,  and 
Ihal  llii>  na\i^alinu.  asln'ailju--l  iinw .  slinnlil  he  h't'l  iipi'ii.  lias  Ihal  any 
hearing  whali'ver  iipnii  llie  ipieslinii  nl'  what  I  may  eall  inlernaliniial  law 
will)  regard  In  Ihe  hiiili  seas? 

Sir.  il',  as  I  have  said,  mure  than  niiee  Imlay .  the  eniirap'  and  eniivii'- 
linns  III'  Ihe  Seiialnr  had  inspired  the  minds  nl'  llinse  who  Irauii'd  Ihe 
r.iise.  and  Ihi'V  had  nailed  Iheir  enlni''.;  In  Ihe  ma>l.  and  had  lii'iiu;;hl  up 
iiiiirr  (lini^iiiii  ill  lliis  'rriliiinal,  I  lliiiik  Ihal  pns-ihlv  liieii.  a  very  slifihl. 
ai^umeiil  iiii^hl  have  heen  riiiinded  npnii  Ihe  Sirails  nl' I'liea  Treat \  :  Iml 
I  nnires>  when  iimrr  iltiii\iiiii  has  lieen  repu.lialed  and  seoll'ed  at  hy  my 
leiirned  frieiids  nil  Ihe  nllier  side,  I  dn  iinl  lliiiik  they  ran  ^el  miieli  ar- 
f;miieiil  in  I'Msnr  nl'  their  eniilenlinii.  Twn  i;real  I'lHiiilries  desiriiii;  In 
^I'llle  miilleiN  aiiiiialily  aj;ri'e  a>  helweeii  Iheir  Iwn  pn-si'ssinii-.  Ihal  Ihe 
hnuuiiary  nl'  Iheir  lei  rilnries  shniild  he  a  eerlaiii  ehaiiiiel  iind  a  eerlain 
meridian. 

A>  a  mailer  nf  rml,  >.ir.  il  was  a  ease  \erv  parallel  In  the  IHUT  a};rei'- 
iiiei.l.  There  were  a  lar^e  numlier  nl'  i-laiiils  at  Ihe  eastern  end  nl'  Ihal 
map.  W  hen  ymi  ^n  Inwards  Ihe  ri;;hl  hand  end  nl'  the  ihaiinel  nr  Ihe 
easleiii  end  nl'llie  sli'ail-  llieie  are  a  vers  lar^e  uumiier  nl'  i^laniU.  1  lliiiik 
Ihal  map  has  the  award  line  npiiuil.  Mr  I'lVNidenl.  There  was  a  disciis- 
-inii  as  to  wliiili  ihanuel  was  meaiil  and  the  nnly  etVei'l  nf  the  treaty 
Inr  our  purpose  was  a^ain  to  delermiiie  whelher  the   inlands  upon  niie 
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si(li>  ofllir  rliiuiiicl  >li(iiilil  he  lli'ilisli  and  llio  isltiiuN  on  Uir  nllior  sitle  of 
llif  rliiiiiiii'l  >l Id  hi'liiiif;  In  Hii'  riiilnl  Slali--^ 

Senator  Morgan.  —  Vmi  laiitiol  alun^iiii-  lln-  iliicf  mili'  limil. 

Sir  Richard  Webster.  —  Tlml  is  so. 

Senator  Morgan.  —  I  iihti'In  iiD-iiliun  llii^.  Sii'  llirhard  —  llial  in 
))liii'i"<  llii>  shiii'i's  ail'  10  mill's  asNa\  I'i'iiiii  rai'li  ullii'i'.  and  llial  lias  ln'i'ii 
riill>iili'l'rd  (III;  (i|ii'n  si-a  CMT  silii'i-  llic  disi'iiMT)  iit' lllr  riiiiiiliv,  llial  is 
llii>  placi'  wiicrt'  |i<'la^ir  liunliii^  itl' seal  was  lirsl  praclist'd  and  In  wliicli 
lli(>y  ri'sorl  now.  II  is  a  |ii'ii|M'r  considiTalioii  lor  lliis  Triltiiiial.  I  lliiiik, 
wlii'lliiT  lilt'  |iai'tii's  liaM'  iiiaiii'  il  sn  |i\  Ihrir  jdcadin^s  nr  not.  .\s  sii^- 
};i'sli'd  \\)  llir  i'l'i'sidt'iil  nl'  llii!  'rriliiiiial,  il  is  a  |ii'o|M'r  i'iin>iiii'i'alioii  as  Id 
wlii'llicr  llial  is  iiol  a  pail  ol'  llii'  opi'ii  sra  wliii-li  has  lii'i-ti  dispnscd  of  li\ 
Inmi  riiiiiilrii's  who  I'laini  tin*  ri^lil  lo  ulii'ii;{ali'  Ilir  lliri'i-  iiiili-  limil  and 
(-laiin  III!' pi'iipi'i'lv  nil  I'illit'r  sidcorilii'  liiii'  in  llii' iipcn  sra. 

Sir  Richard  Webster.  NNrll,  Mr  Siiialui'.  il  max  ha\i'  a  hrariii;;  mi 
till'  ai'piiiini'iil.  It'  I  I'iMild  si'i'  il  I  wiiiilil  li'v  and  apprrriali'  il,  and  il'  I 
riiiild  appn-riali'  il  I  would  dral  with  il;  liiil  aiiswi'iiii^  xiiiir  i|ni'>limi 
lu  \\\i'  l)i!sl  ol' my  ahilily,  I  am  mialili'  at  pn-si'iil  (n  say  llial  N\lial  mi^hl 
lie  ralli'd  till'  llii'i'i'  mill'  limil  i-^  alim^ali'd  in  Ihr  si'riion;  hiil  i'M-ii  if 
il  vM'i'i'  il  wiiuld  amonni  lo  nolliin^  iiinii'  llian  llial  as  ludwii-n  IIiom'  two 
natiiiiis,  and  as  tii  thai  parlicnlar  plan',  llii'ii'  shmild  hr  a  riinvi'iiliniial 
Mill'  ol  di\isiiin  and  a  ronsrntional  liiii'  Dl'tiii'iilorial  watrrs. 

Itiil  may  I  l)i>  piTiiiilli'd  lor  a  moiinnl  lo  say  llial  the  point  alioni  llial 
liiii'  wa^  iiiil  llii'  ipii  >lioii  1)1'  Ihr  ri^li)  sidi'  or  tin'  h't'l  ^idi'.  Ihi'  slarlioaid 
liaiid  or  till'  pnri  liaml  ol'llii'  lini'  Mial  wi'mI  up  and  dnwu  llii'  rhanni'l.  II 
was  till'  i^iaiid>  up  al  Ilii'  I'asli'in  I'lid:  ami  thai  is  ^Iihvmi  h\  lliii  miIisc- 
tptciil  disi'iissimi.  I  ntoi'tiinatrly  Ilii- rli'v<'i-  uu'ii  wlin  I'l.imril  thai  Irralv 
thiiH^ht  tlii'v  did  undi'i'sliiiid  what  llii' t'hannri  nu'aul.  It  tunii'il  nut  tliry 
dill  unt  and  arronlia^K  tin*  I'liilrd  Stali'>  rlainii'd  a  i:i'i'at  many  ninii' 
islaiuU  lliaii  lii'i'al  ll.''ilaiu  lliou^lit  llii'S  wrir  I'lilith'd  In.  Thi'  I'impi'ro!' 
Ill' liri'iuauN  inadi'  an  award,  laving  ilnwii  that  liiii-.  Ilu'  ri'siill  orwhirh 
was  thai  till-  islands  mi  llu'  ri^lit  hand  lookin;.;  up  pa>si'd  lo  thi'  luili'd 
Stairs  and  Ihi'  islands  mi  the  Irl't  hand  passril  In  (ircal  liritain. 

Senator  Morgan.  -  Virti  n'UU'mhi'r  thai  Hit!  pio\iso  in  AitirIc  I  nt' 
llial  Treaty  does  not  ii'-crvi'  tin'  li^hl  of  lishiii;;. 

Sir  Richard  Webster.  -  NNIi'd  d  il  dofs  nr  not?  I  am  nol  sul'lirii'iilly 
ai  ipiainli->l  with  the  taets  In  say  ii'  liu'  inl'i'ii'iii'i'  von  draw  is  iiu'ri'il  hut  I 
do  say  Ihei'i'  is  iinthin;;  in  il  wliirli  uiililales  against  my  ar^nmi'ul. 

Senator  Morgan.  I'nliap'-  iml.  I  wauhd  In  hriii^  il  I'orward  as  a 
divi-iim  hftwi'i'ii  Iwn  iiatinii-.  whoilainii'il  the  snii  on  liolh  sides  id'  llie 
Strait. 

Sir  Richard  Webster,  —  '  <li'  n"!  happen  In  have  lielore  me  what  vini 
said  with  ri'j;ard  lo  Uie  exisleine  nt'  this  Trealy,  bid  1  desire  lo  pnint 
out  this,  Ihal  it' llio  rniled  Slates  were  elaimin^'  that  the  IHIl?  Treaty 
was  lo  he  regarded  as  hein^'  a  divisinii  between  Ilie  I  iiiled  Stales  and 
Uiissia  III' the  waters  nl' jtelii-iiii;  Sea  in  the  same  sense  ymi   were'  eonteii- 
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(lill^,  il  i^  |ii)ssil)lt'  llii'iT  ini^lil  \w  siiiiii>  aiiali>;i;y  mi  llir  ^ioiiikI  lliat  lliitsf 
|\Mi  iialioiis  incaiil  lit  inaki'  il  lirrilorial  \>aliM's:  liiil  miiIi">s  Hh-  iiicaiiiiif;  is 
Id  III*  iiii|iutiMl  In  llial  wnrti  "•  o\viii'i'slii|i  "  nil  |iai;i'  71)  wliiili  IIh'  I  nilnl 
Sliili'^  I'.asi'  >ii'i'iiis  III  iiiilirair  il  nmuiIiI  mil   lir  a  |iat'alli'l  rase. 

Senator  Morgan.  — I  miK  lili'  il  willi  lln'  \ii-\s  nl' >liii\\iii;;  llial  lliis 
a><iuiiiril  liiii'liiii)'  III'  till'  .'t  mill'  li'i-rilnrial  liiiiil  said  In  In'  laiil  ilnvMi  ami 
i-sliililislicil  li\  llifluw  iil'iialiniis  is  a  iliiiliiiii-  wliicli  has  lii-i'ii  JMilVflril  ami 
kirki-i!  aliiHil  liy  all  llii>  iialimis  nl'  Iliis  wnrki  ULcnriliii^'  In  llii'ir  iniivr- 
llii'lirr. 

Sir  Richard  Wobstor.  —  Wi-ii,  Sir,  I  iln  iml  Kiinw  wlii'liicr  llial  ai(;ii- 
iiii'iil.  liiiils  laNoiir  willi  iii\  Iraiin'il  IVii'mls,  Iml  I  i'i>s|ii-ririill\  siilmiil  In 
yiii  llial  llii'lai'l  llial  a  'i'n-alv  lias  Ih-imi  iiiaili-  >ai'\in^  liii-  •'{  milr  liiiiil  as 
lii'IsM'i'ii  IIii'Iiisi'Im's  is  iii'illiiT  a  "  liiilVi'l  "  iinr  a  '•  kirk  "  iinr  a  ••  |inii- 
I'iii^' III  rntili>in|il  nr  scni'i)  "  ii|iiiii  il;  nil  llii<  niiilrary,  il  is  a  ri'i-n^'iiilinn 
III'  llii'i'i-  lii-iii^  a  i'iili>  III'  llial  kiiiil  till'  till-  \arialiiiii  nl'  il  is  In  ln'  li\  Tn-alv , 
ami.  Ml  I'ar  I'lniii  il  all'tji'iliii^  an  ar^tiiiirtil  a;:ai!i»l  iiii>,  il  is  an  ar^iiini'iil 
in  my  lavmii',  lii-raiiso  it  was  niM-rssaiy  thai  llii-rr  slimilil  lii>  a  rnnliai-tiial 
arraii^'riiii'iil  littlwcuii  liieal  llrilain  ami  llm  I'liilcd  Slali->  In  '^A  rid  nl'  tlii> 
ilis|iii!i'il  dnrlrinr. 

I  lin|ii-  I  liavf  mil  dniio  wrnii^  in  ralliiij;  atliMilinii  In  lliat  inallrr  lic- 
laiisi'  il  si'tMiis  III  ini>  In  alt'iird  il'anyliiiii^  an  ar^^iiim'til  in  mir  ravinir 
and  mil  in  I'avnnrnrmy  li'arniMl  Irii'iids. 

Senator  Morgan.  —  I'l'i'sniialls  I  I'l'il  vi'i-y  iniirli  niiliiti'd  In  ynii  I'nr 
\niii'  siij;,u<'sli"n. 

Sir  Richard  Webster.  -  '  am  f;iad  In  be  aldi-  In  say  cmi'iiI  willi  n;- 
jiard  In  niii'  nr  t\Mi  j;i'iii'i'al  riinsidi'ral inns  all'i'd ill};  llii'si?  lirsl  I'mir  (|ui'S- 
tiiiiis,  I  lii>lii>\r  I  liavi*  siilislanliallv  linislii'd  \\\\x\\  I  liavi>  lo  say  aliniil  Ilii* 
lii'sl  Iniir  i|nr>tinns,  and  I  >liall  ho  alilr  In  di'vnlc  iinsrir  snnii  at'li'i-  tlic 
riiiiimcni'iuiiiMil  of  llio  |iriii'i'i>ilin};s  In-inormw  In  IIh<  cniisidi'ralioii  ofllic 
lil'lh  (|iieslioii. 


{'i'lii-  Trihuiial  llicn  adjniirm'd  till  In-mnrrnw  at  M-:t(l. 
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Sir  Richard  Webster.  —  .Mr  Presidciil,  wIkmi  wo  liroKo  up  ynslcnhty, 
I  \v;is  (Icaliiii;  willi  llin  .liiiiii  do  Kiica  Trcalv ;  and  I  liiid  llial  I  iiiado 
a  inislaki!  ai;i',insl  inysoll'  of  an  imporlaiil  cliarailcr,  \\hicli  I  had 
hi'KiM'  |(iil  r'iiilil  al  oiici'.  I  s|iiik('  of  \\u'.  ciiliMico  lo  lliuso  Slrails  as 
l)ciii^  ;5()  or  id  iiiilos  wide.  I  had  md,  llio  C.liai'l  hid'oi't'  iiic;llii!  oidy  ropy 
I  liad,  I  had  Iciil  lo  tin'  Trihuiial  and  I  lirid  I  was  inacciiralo  l)L'i'aiisu 
llio  widlli  is  rallicr  ovci'  10  miles,  —  Id  Y'  miles  wide  —  whore  the 
lif,dd  is;  and  Ihal  extends  tor  no  loss  than  ."Id  mili's  wide  into  Iho 
country.  II  is  not  for  nio  lo  su^f;('sL  what  the  Trihunal  mif^hl  decide; 
but  all  I  can  say  is,  having  regard  lo  decisions  which  are  well  known 
lo  nio,  I  suhmil  lo  you  that  there  is  no  donhl  tliosi;  would  bo  regai'- 
(lod  as  being  enclosed  and  interiiu'  wat(^rs,  as  to  which,  (\m\r  apart 
I'rom  convention,  uuuiy  nations  might  consider  (hoy  had  riglils  of 
dominion. 

I  will  merely  montion  one  or  two  iuslunccs  which  have  come  under  my 
notice  in  lh(>  course  of  reading  this  case.  One  set  of  instancies  has  i)een 
mentioned  liy  one  ol'llie  Members  <d'llie  Tribunal  with  regard  lo  .Norway. 
There  iin;  lioi'ds  in  .Nor  ay,  (d'  varying  widths  at  the  nioiilh,  whiidi  run 
up  lor  IdO  miles  or  s(.  into  the  counlr'y.  The  (piestion  depends  on  the 
conliguration  ortbiM'onnli'y ,  the  land  iMichwing  tliejn  on  Ixdh  sides;  and  for 
many  purposes,  it' nol  lor  all,  thosi;  would  hi!  regarded  as  intei'ior  waters. 

Then,  the  ipieslion  arose  in  (Ireat  liritain  as  to  the  Itrislol  Channel  al 
a  point  where  it  was  I"  or  IS  miles  wide,  which  t'ormed  Iho  discussion  in 
a  Criminal  Court  whether  the  crime  of  miu'dor  commilled  on  board  a  ves- 
si-l  in  the  Itrislol  Channel  was  within  the  jurisdiction  oi'lho  Assi/.e  Courts, 
which  have  only  jiirisdiclion, in  the  hody  of  the  counly.  'I'here  the  Courl 
of  Crown  Cases  llesei'ved,  which  is  Ihc  highest  Court  thai  wo  have  in 
Kngland  in  regard  lo  ii'iminal  mailers,  decided  Ihal  Ihal  space  was  within 
i\w.  body  of  the  country,  l.oi'tl  Chief  .luslice  Cockburn,  I  remember,  deli- 
vering the  judgnuMit  in  Iho  niatlor. 

The  President.  —  Was  thai  hefore  your  law  about  territorial  widers? 

Sir  Richard  Webster.  —  Yes  that  \\  as  before  t  ho  torritoi'ial  waters  law, and 
il  mi'cks  the  distinction  thai  when  the  ipu'slion  of  leri'ilorial  waters  arose 
in  Ihe  Qiicnt  \./{ri/ii  tiiey  were  dealing  with  a  three  mile  hell  in  the  Knglish 
Chanmd.  I  happen  lo  kimw  from  lia\ing  lieen  engagod  in  Ihe  liligalion 
bolweon  Iho  "  Kr;  ticonia  "  and  the  "  Strathclydo  '".  thai  Iho  "  {'"ranconia  " 
was  a  (iei'uian  ship  of  whii  h  Kevn  was  Ihe  Captain,  and  when  passing 
Ihrough  thoChannol  shecanu'  iido  collision  with  the  ''  Slratiidydo"  within 
Ihe   throe  milo  limit.     \   (pu'stion  arose  on  a  charge  of  manslaughter 


—    l-iS!)   — 

hroiislitHgaiiisUlicCapliiiiioii  lliofiroiiiid  oriliedealli  of  ;i  |)assengei',  llioro 
having  boon  nogligiMil  niivigalion  ot'llic  "  l''raiicoiiiii,  "  llu;  negligciil.  iiavi- 
gulii)ii  not  l)ciiig  (lis|)iil(Ml;  if  was  <leci(li,'tl  for  llu;  purpose  of  llial,  cri- 
uiiiial  jurisdiclioii  llial  (lie  llirue  inilo  l)oll  did  not  givi;  llir  court  jurisdic- 
lion, and  in  conseciucnco  of  llial  llio  Territorial  Waters  Vet  was  passed. 

The  President.  —  That  was  a  mailer  of  domestic  legislation. 

Sir  Richnrd  Wctstcr,  —  i'lntircly;  but  before  liiat  Act  with  refei'ence 
to  what  i  eall  Ihc  emi)ayed  and  enclosed  waters  of  the  iii'istol  (Ihanncl, 
llic  question  would  depend  upon  Ihe  common  law  principle,  and  the  prin- 
ciple of  iid(M'national  law,  llial  enclosed  and  embayed  waters  may  become 
part  of  Ihe  dominion  of  the  iiarliciilar country;  and  1  say  with  great  res- 
pect to  any  argument  Mint  may  be  ad  dressed  on  the  other  side,  I  do  not 
think  lial  my  leai'iied  friends  will  find  any  autiiorit\  to  suggest  that  the 
walers  in  such  a  place  as  that  shown  on  the  cliarl,  between  ten  and  eleven 
miles  wide  at  the  mouth,  extending  5(1  miles  into  the  country,  would  not 
be  regarded  ;is  otherwise  than  inland,  embayed  or  enclosed  waters. 
And  the  fact  that  lliey  widen  out  lo  3.")  miles  among  the  islands  would 
nol  remove  that  presumption.  Of  course,  I  do  not  wilhdraw  Ihe  argn- 
nieiil  (hat  I  addressed  to  Ihe  Tribunal  yesterday  on  the  Treaty.  The 
real  object  of  llial  line  was  lo  determine  lo  which  nation  Ihe  par- 
ticular islands  belonged  on  the  one  side  and  Ihe  oilier  of  Ihe  line  laid 
down. 

1  was  going  lo  mention  thai  a  similar  ipit  ion  arose  willi  regard  lo 
Passamaqnoddy  Uay  in  the  l>ay  of  Tundy,  and  llien;  are  three  or  f  ar 
cases  where  similar  views  have  been  adopled  where  Ihe  ipiestion  tiii'iied 
upon  the  conligii-alioii  of  Ihe  land,  the  degree  lo  which  the  sea  was  en- 
closed, and  exactly  the  same  considerations,  Mr  I'residenl.  as  .M.  de 
I'olelica  had  in  his  mind  when,  in  thai  passag(>  to  which  you  called  my 
atleiilioii  yesliM'day  he  Ihoughl  lil  lo  say,  erroneously  il  niiisl  now  be  ad- 
niilled,  the  wlioh^  I'acilic  (>(;eaii  down  lo  lalilude  ."11"  on  Ihe  coast  of  Ihe 
United  Slates  and  of  America,  and  laiitiide  57",  on  IIk;  coast  of  Asia, 
had  all  Ihe  characlerislics  of  sliiil  s(ms  and  «/c/v  fcrmrrx. 

The  President. —  licfore  \oii  lcav(^  llial  subjccl.  Sir  llichard,  I  IhiiiK 
il  is  my  duly  as  the  I'residenl  of  an  liilei  iialiniial  Tribunal,  as  Ibis  is,  lo 
remind  you  of  llio  suggested  dislinclion  which  you  made  and  which  you 
must  keep  to,  between  jurisdiclion  as  il  is  lixed  by  iiileriial  law  and  in- 
ternalional  law  — what  may  be  and  oughl  to  he  considered  as  inlerna- 
tional  law.  I  perl'eclK  admit  that  in  such  iiislaiices  as  Ibis  strait  of 
Juan  de  I'lica  and  also  in  the  case  of  Ihe  Norwegian  liords.  Iliat  any 
nation,  is  far  as  it  concerns  its  own  nationals,  has  a  right  lo  li\  the  limits 
of  Im'I'  jurisdiction,  riiat,  I  believe,  everyone  who  has  studied  interna- 
tional law  and  every  lawyer  who  is  competent  on  lhc(|ueslion,  will  admit. 
As  lo  the  international  validity  of  such  a  [iretension,  thai  is  anolber 
([ucstion,  and  I  Ixdieve  that  we  must  slick  lo  the  point  that  il  is  a  qiies- 
lion  in  each  particular  case  how  far  the  giMieral  assent  id'  particular  sea- 
faring nations  may  go.     That  is  an  open  ((ueslion,  and  may  be  solved  dif- 


~  12!)()  — 

ferenlly,  nol  only  in  diflorcnl  cases,  bul  in  diirercnl  times.  It  may 
accounl  lor  llie  ancient  |)relensions  put  forward  l)y  Great  IJrilain  in  the 
lime  ofSelden,  wliicli  the  lUissians  seem  to  have  pnl  I'orward  as  regards 
the  IJeliring  Sea  in  liie  lime  of  M.  dc  I'oiotica.  It  may  acconnt  also 
for  your  explanalion  ofliie  Trealy,  which  is  also  an  explanation  of  Mr  Se- 
nator Morgan,  between  the  Uniled  Slates  and  (Ireat  ISritain  as  concerns 
the  straits  of  .Inan  de  Kuca.  I  myself  will  ask  yon  nol  to  accept  any  deli- 
nile  opinion  about  it,  and  I  put  my  own  reservation  forward,  inasmuch 
as  1  do  not  Know  how  far  this  necessary  regard  of  other  nations  may  go. 
I  will  say,  with  all  due  respect  for  my  very  learned  colleague  .Mr  (jram, 
that  I  would  give  it  as  an  answer  concerning  Ihe  fiords  of  Norway.  1  find 
nothing  incompatible  wilh  (he  extension  of  a  lliree-milc  limit  principle  to 
a  larger  extent,  if  and  when  the  assiMit  of  other  nations  is  secured.  That 
is  a  (jueslion  of  fad;  (hat  is  a  queslion  of  Iradilion;  Ihal  is  a  question 
open  to  examination.  Under  those  reservations,  I  will  ask  you  to  pro- 
ceed. 

Sir  Richard  Webster.  —  May  I  remind  you.  Sir,  that  what  you  have 
indicated  is  exactly  in  accordance  with  the  view  1  venlure<l  to  present 
yesterday,  and  which  Ihe  .\tlornay  (icmei'al  presented,  Ihat  the  arrong(!- 
mcnl  made  by  trealy  between  these  two  nations,  the  United  Slates  and 
Great  Britain,  in  this  case,  woidd  not  in  any  way  preclude  other  nations 
from  contending  that  the  terms  of  Ihe  agreem(Mil  were  nol  binding  on 
oilier  nations;  bul  (hat  other  nations  could  conlend  lli(>y  were  waters  of 
Ihe  high  sea,  and  it  would  be  a  (pieslion,  as  far  as  other  nations  being 
boinid,  either  of  acciniescence  and  assent,  or  of  (he  conlignralion  of  Ihe 
land  round  the  waters  being  such  as,  applying  (o  the  argumiMd  the  prin- 
ciples of  international  law,  they  ai'e  to  be  regarded  as  being  inland  sen. 

Senator  Morgan.  —  in  oi-der  llial  anolliei'  authority  or  citation  of  an 
instance  niiiy  be  examined  by  counsel  on  both  siiles,  I  desire  to  call  atten- 
tion to  the  action  of  Geat  Britain,  Ihe  United  Stales,  the  iNetherlands, 
and  France,  in  lH62or  I80H,  ingoing  to  war  with  Japan  and  compelling 
her  loatlmit  merchant-ships  t(j  pass  through  Ihe  Straits  of  Shimonoseki. 
There,  one  of  the  feudal  I'i'inces,  I'lince  of  Negalo,  bad  forlilied  a  pass 
through  the  Sti'ails  of  Shimonoseki,  which  was  nol  more  (ban  a  mile  and  a 
half  wide,  and  stationed  tliret-  ships-of-war  (here,  and  Ihe  United  Slates 
Government,  leading  oil'  in  one  year,  the  iSritish  Government  followed  it 
the  next,  they  succeeded  in  bringing  .lapau  to  tei'uis,  and 'compelling  her 
to  admit  thai  that  was  |iarl  of  the  open  sea.  l"'our  great  nations  were 
concerned  in  forcing  her  lo  admil  that  that  strait,  a  mile  and  -i  half  wide, 
was  open  sea. 

Sir  Richard  Webster.  —  I  will  gladly  examine  into  that  matter;  bul  I 
would  answer  at  (jnce  that  Ihe  repl\  seems  obvious.  It  is  clear,  what- 
ever nuiy  have  been  the  question  of  legal  rights,  the  nations  Ihough  lit 
to  enforce  their  claims  by  power,  and  not  by  the  exei'cise  of  any  legal 
rights.  .\nd  I  rather  think  il  will  be  found  Ihe  cause  of  the  war,  so  far-  as 
Great  Britain  was  concerned,  was  an  actual  attack  on  some  of  her  vessels. 


Senator  Morgan.  —  Yes.  Slio  rlaimod  llic  ancient  right  to  pass 
Ihroiiyli  as  part  of  the  high  soas.     That  is  all. 

Sir  Richard  Webster.  —  Now,  I  should  like  to  pass  from  Ihe  subject 
it' I  may  by  reminding  you  that  in  a  very  rolobraled  rase  of  Coneeplioii 
Hay,  which  lormed  the  subject  ol'  discussion  in  Ihe  Privy  (lonncil,  and  is 
reported  in  our  Law  Heporls.  (in  the  2nd  volinne  of  .Vjtpeal  Cases,  at 
page  i'lO],  the  ground  oi'  the  judgmeiil  as  lo  the  right  lo  regard  these 
waters  and  this  bay  as  interior  waters  was  put  \ipon  the  ai'quiescencc  by 
other  nations,  and,  therelore,  that  has  been,  as  you  most  properly  pointed 
oul,  one  oi'  the  princi|ial  lliings  to  be  considered  in  corinedion  with  any 
extension  ot'  territorial  rights  either  in  a  particular  locality  oi'  in  the  (pies- 
tion  of  the  general  marginal  belt  which  is  to  be  regarded  as  being  terri- 
torial waters,  near  to  the  shores  of  a  country. 

The  President.  —  1  am  vi'ry  happy  to  Ihiidv  that  this  question  of  Ihe 
detinition  of  <i  territorial  waters  »  does  not  altogether  lio  before  us.  I 
know  that  it  lias  given  a  great  deal  of  trouble  some  GO  y(!ars  ago  in  the 
ease  ol  the  Plate  River  which  was  also  a  difticnll  instance  lo  know  where 
the  open  sea  ends  and  the  inliM'ior  water  begins.  There  are  many  diffi- 
cult instances  of  that  sort;  but  I  believe  the  general  princi|)le  is  the 
general  assent  of  seafaring  nations. 

Sir  Richard  Webster. .  —  ^'c  I'residenl,  as  I  said  yesterday,  in  sub- 
stance I  had  concluded  all  I  desired  to  say  on  the  four  questions  first 
enumerated  in  Article  VI  because  you  will  remember  my  criticism  or  my 
aigument  upon  them  in  connection  with  the  Juan  de  Fuca  Treaty,  arose 
out  of  the  passiige  in  the  Counter  Case  and  the  Case  to  which  I  called 
attention,  where  the  Ti'caly  of  IHtiT  was  dealt  with;  and,  practically 
speaking,  1  am  almost  in  a  position  lo  pass  to  question  ;>. 

One  topic  oidy  I  wish  to  notice  before  doing  so.  It  is  suggested 
more  than  once,  in  tlie  l!niled  States  Cas(!  and  Couider  Case,  that 
whatever  may  have  been  Hie  rights  on  the  legal  position  with  regard  to 
these  lirst  four  questions,  the  I'niled  States  in  purchasing  Alaska 
had  Ihe  seal  industry  in  view,  had  Hie  Pribilof  Islands  in  view,  and  that 
that  indui'cd  them  lo  give  the  sum  of  seven  million  dollars  for  that 
territory. 

Sir,  I  desire  to  make  a  perfectly  frank  admission  —  that  from  the 
point  of  view  of  the  legal  rights  of  the  riiiled  Slates,  it  makes  no  ditfer- 
cnce  at  all  whetlier  they  knew  of  the  Pribilof  Islands,  or  did  not;  whe- 
ther they  knew  of  the  I'ur-iiidustry,  or  did  not;  and  I  admit  their  rights 
are  as  great  and  as  large  —  that  it  strengthens  my  argument  in  no  respect 
lo  show  thai  tln^y  were  ignorant  either  of  Hie  Pi'ibilof  Islands,  the  value 
of  the  fur-industry,  or  anything  else.  Itiit  if  is  at  any  rale  rigiil  that 
I  should,  in  a  very  few  sentences,  point  oul  lo  this  Tribunal,  that  the 
allegations  contained  in  the  United  Stales  Case,  and  the  Counter  Case, 
are  not  well  founded,  because  it  then  removes  from  the  claim  of  Ihe 
United  States  what  I  may  call  some  cause  of  e(piilable  complaint,  which 
otherwise  might  be  supposed  to  be  allowed  lo  be  invoked  in  their  favor. 

1(1.1 


The  (ii'sl  nl'  (lie  Iwn  passiif;os  lo  which  I  rd'oi'  will  lie  ("Dtind  on  |iii!;(!  ~i  of 
llic  Cmsc  of  Mil'  I'tiilcd  Sillies  s|)i'iikitij;  of  (hi'  I'rihilolV  Islands  and  Iho  fur 
Iradi',  in  llirsi'  woi'ds  :  — 

'riii'ir  v.-iliir  \\:is  well  Known  In  llic  Anii'iiciin  ni't;nlialiiir;  nlllii'  Trriily  nt'  ISil", 
anil  wliilr  11  iMii^l  III'  ailijiilli'iillial  piililiial  i'iin>iili'i'aliiin'i  riiii'ii'il  lnl<>  IIh^  iu'LTolia- 
tiniis  Ilia  riTlani  rxli'iil,  vi'l  sip  I'ar  as  rrvriiui'  In  llii'  ('iiiviTiiini'iil  anil  iininrilialo 
|iiiilils  Id  ils  |ii'n|ili'  wi'ir  ((Hici'irii'd,  il  will  appear  Iniin  a  rairl'iil  study  ul'llii'  iinl- 
ili'iils  alli'iiiliii^-  till'  Iraiist'i'r  of  siivi-rri^nty  that  il  was  llii>  liir  ioliislry  inoic  than 
nil  nlliiT  I'niisiilcrations  wliicli  docidril  Ihi!  Uuili'd  Slali's  In  pay  tin'  sum  ol'  soveii 
niillioii  Iwn  liiMiiii'i'd  lliiiiisand  ilnllars  ii'ipiiiod  liy  lliissia  Ini'  tin'  i  rs^inii  and  Irans- 
I'rr  of  licr  soviTriiiii  rij;lils  and  pi'opi'iiy. 

Well,  Sir,  wlioeviT  is  ri'sponsilili'  for  Iho  IVaiuiii^  of  lliis  (iasi-  — 
I  nilist  iiol,  of  cotirso,  s|ii'cnlali'  —  all  I  ran  sav  is,  il  would  liavo  liavi' 
i)ptMi  more  salisl'aclon  lo  iho  'rriluinal  —  |)i'rha|)s,  a  lilllc  fairiT  lo  llioso 
.ho  had  lo  argiii'  on  llio  olhor  sidi'  —  if  Iho  incidcnls  alloiidiiif;  llic 
Iransfi.T  illu'  can^fnl  shnly  of  wliirh  will  show  thai  il  was  llio  valno  of  llio 
fiii'-indnsli'N  llial  indiui'd  llic  I'niled  Slali's  (o  pay  Iliis  price")  had  l)Pi'n 
slalcd.  As  far  as  wo  can  jjallior  from  Iho  ovidonoo  liol'oro  jlho  'I'ribnnal 
Iho  incidonls  arc  all  Iho  ollior  way.  I  will  in  a  nionionl  call  allonlion  lo 
whal  Iho  ovidonoo  is,  hiil.  in  Iho  C.oi.'i lor  Case  when  Iho  whole  mailer  liad 
hcon  discnssod  liy  (ireat  Urilain  in  111 'ir  (laso  (as  I  shall  show  direelly) 
(hoy  repeal  Iho  allo,i;a(ioii  in  (lioso  words. 

It  is  lo  1)0  found  al  |)ai;o  lit)  of  Iho  C.otinler  Case  of  (he  Uiiilod  Slates  : 

First.  Thai  soon  al'ti'r  llio  discovrry  liy  llussia  ol'  tlio  .Vlaskaii  roirions,  and  al  a 
very  early  period  in  her  in'ciipancy  llicridl,  she  cslalilislied  a  lur-seal  industry  on 
lliL'  i'riliilol'  Islands  and  annually  killi'd  a  porlioii  ol'  tlio  herd  t'i'i'i|Ui'nliii^'  lliose  is- 
lands lor  her  own  pioiil  and  lor  Ilir  piirpiiscs  nl' conimoi'i-o  willi  the  world;  that 
she  carried  on,  cherished. and  pinleeled  this  iinliisUy  hy  all  inressaiy  means,  w  liel- 


lier  on  land  oral  sea,  llin 


nl  Hie  wlinle  peiiml  of  her  occupancy  and  down  to 


llic  cession  lo  the  United  Slates  in  ISd":  and  thai  llie  ,ici|uisitioii  ol'  it  was  one  of  the 
principal  motives  whichaiiimaled  the  United  Stales  in  niaUiiiiilhe  |iurchase  of  Alaska. 


.Mr  rrosidonl,  for  a  low  momenis,  and  for  a  fe 


w  uioiiion 


(s  onlv,  1  will 


L'll 


show  yon  npon  (lie  evidence  llial  iioilhor  of  those  al[ej;ations  it^ 
fonndod.  and  from  (ho  point  of  view  of  eipiKalde  claim  (o  have  (lie  so- 
called  indnslry  protecled  on  (ho  "round  of  their  hiiviufi,  considored  it  in 
the  price,  Iho  ovidenco  does  iiol  support  Ihe  conlonlion  of  Iho  Tnilod  Sta- 
tes. ()f  course,  one  olivions  conimoni  arises  al  once,  and  llial  is  litis  :  il 
is  a  reniiirkahle  tliinji',  if  they  had  this  kiiowled};c,  that  for  a  year  and  a 
half  if  not  for  two  yoiirs,  lliey  pormilled  Iho  wholesMJo  slaiiiililer  which, 
aecordinji  to  Hieir  own  slalonioiil,  and  porl'ocliy  fair  slalomcnt,  lo-day.  was 
oxlremoly  delrimoiilal  lo  Ihe  I'niled  Slales.  Itiit  I  am  iiol  i;oini;  lo  rely 
npon  noealivo  mailers  al  all.  I  am  ^oin^  lo  rely  npon  posilivo  and  afiir- 
inalive  (oslimony  wilh  ro"ard  lo  this  mailer.     I  will  call  allonlion  lirsl. 


.Mr  I' 


idoiil,  lo  p 


rOof  Iho  lirilishConnlor  I'.as 


The  Inilod  Slules 


wilhonl  nienlioningany  dale  had  referred  al  paiios  T.'l  and  7(1  of  llioir  Case 
lo  a  Congressional  Comniiltec  which  sal  in  lliev  smv  ISJ^S,     Tliev  do  iiol 


men 


lion  Ihe  dale,  hnl  il  is  (hofaci  thai  il  sal  in  the  voar  IS8K. 
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Mr  Justice  Harlan.  —  IH88? 

Sir  Richard  Webster.  — I SSS;  and  lltMlComntilloi;  is  rd'cfred  (oasif  il 
was  ola  iiiiicit  earlier  dale,  hull  have  no  doiihl  Ilia!  was  hv  inadvcrlencc. 
The  report  of  llial  (loiimtiltef  will  he  loiind  on  paye  Sd. 

General  Foster.  —  il  stales  tho  dale.  There  is  no  inadvcrtonee 
ah(nil  il. 

Sir  Richard  Webster..  —  Willi  deference,  il  does  itot. 

General  Foster.  —  .M  tho  holloni  of  page  77.  il  says  it  was  tiie  iiOlli 
('.oni;ress. 

Sir  Richard  Webster.  —  I  hej^'  Ciencral  foslcr's  pardon.  I  have  not 
siieh  ait  iiilititalo  aeqiiainlattce  as  (icneral  Toslcr  with  lltcse  dates,  atid  I 
do  not  suppose  many  nteinhors  of  Ihe  Trihitital  have. 

The  President.  —  Whal  dale  would  lltal  he? 

Sir  Richard  Webster.  —  1888,  hut  I  ntcrely  ttiake  Ihe  observalion  in 
nassittfi,  thai  lo  aityhody  readitig  the  Case  there  is  nolhiiif;  lo  show  that 
the  transition  at  the  holtoni  of  page  7.')  from  lite  period  of  I8()7,  refiM's  lo 
as  late  a  date  as  1888.  Oti  piigo  7o  lltey  relet'  to  il  in  this  way,  after 
ruferrittg  to  .Mr  Sittitner's  spceeh  in  1867. 

Tlic  (liingrcssioiiai  Cnniniill('i',!iller  iiiiikliin-  vailons  (|uiitMliiins  rrmii  (it'liriiil  and 
otlipr  soiircos,  lurllKir  stales  ;  Il  >oenis  lo  llic  coniniiliio  lo  liavp  Ikm'ii  lakwi  for 
graiili'd  that  liy  ihe,  [iiiicdiasi'  of  Alaska  — 

Tltu  Tribunal  will  kindly  nolo  litis. 

tlii>  liniled   Slalps  would    acinijrc    oxctnsivc   owncrsliip  nf  and  jurisdii'lion   over 
Huliiiiii,'  Sea,  iiududinu'  ils  producls. 

If  that  is  anything,  that  is  j/mrr  r/mixm/i.     Then  il  goes  on  : 

Till'  liir-si'al,  sca-ollcr,  waliiis,  v.lialc,  rodlisli,  saliinin,  ami  oilier  lislicrii's;  Tir 
il  is  (in  aiTdiiiil,  ol' ihi'si' valualili' jii'udiicls  lli.il  llie  a|i|iroprialion  nf  Ilio  puieliaso 
money  was  urged. 

Will  \iiu  kiitdlv  iiole  llial  Iho  Cougrcssional  Contniiltei;  sn  far  even, 
IVuin  ils  fcpiirl  in  ISSH.  siippotling  the  slalLUieul  thai  il  was  principally 
the  I'lif-seals,  saj  llial  it  was  : 

Ivvelusive  n\viieishi|i  ol'  and  iniisdiriidii  nver  llehring  Sea,  including  ils  pfoducts 
-  -  llic  I'm  ■seal,  sea  oiler   waliiis,  whale,  cudlisli,  salmon,  and  ollii'r  lisln.'rics. 

Then  ii  goes  on  : 

I  lie  I'xiracis  aliov!  (jiioted  in  rercrenee  lo  these  iirudnels  aic  emphasized  hy  llic 
I'acl  Ihal  lliu  Ini'-seal  lishciie<  alone  liasc  already  yielded  lo  the  (idvuiiiiiient  a  re- 
tnin  greater  than  the  enlii  •  cost  m'  Ihe  leniioiv 

II  seems  clear  to  Ihocoiumiltec  thai  if  l:ie  walcrsorilehring  Si'a  were  (lie  "high 
seas  "  these  products  wore  us  I'lee  to  oiir  llshi'iiiien  and  seal  hunters  as  the  lliis- 
sians,  and  Ihere  was,  Ihcrnl'oi'o,  no  reason  on  thai  aeconni  lor  (he  piiri  liase.  lint  it 
was  well  iinderslnod  that  iliissia  eontndled  llicsi' waters  :  that  her  ships  ol  war 
palrolled  Iheiu,  and  seized  and  ediilisealed  furcign  vessels  which  vhdaled  Ihe  regii- 
laliuiis  she  had  prescrihed  cciiicerning  them;  and  Ihe  argnnieiil  in  lavMriif  llio  |iiir- 
chase  was  Ihal  hy  the  traiisl'cr  of  the  mainland,  islands,  and  waters  of  .Maska  wo 
wonid  accpiiro  lliesc  valuahle  products  and  the  riglil  In  protect  llicni. 

Again  I  note  llio  evidence  ii|ion  which  lite  Congressional  ConiniiUce 


—  I2ni  — 

was  led  (o  the  boliof  llial  IJiissiii  had  eonlrolled  llw  wulcrs,  and  seized 
and  ronfiscalod  vessels,  and  llial  lliey  were  jtoing  to  gel  the  ownership 
and  jurisdiction  over  nchrinf?  Sea,  does  not  appear.  Hnt  having  called 
alti-nlion  to  Hie  Heporl  of  Ihe  (lomniillee  of  1888,  ol'  course  al  a  time 
when  tiie  case  was  jnrisdiction  over  Behring  Sea  and  noliiing  else  — 
when  this  idea  of  delVnsive  regulations  had  not  occui'red  to  the  fertile 
iniaginalion  of  anybody  —  that  rejiort  ol'  Ihe  (loniinillee  having  been 
rel'orred  to  al  page  70  ol'  Ihe  (iountcr  (lase  to  which  I  was  direcling  your 
atteiillon,  you  will  lind  wiiul  the  contemporary  evidence  is.  1  read  now 
from  page  7(1  : 

iNo  rcli'ii'iice  is  niaile  in  llic  Unilcd  Sliili>s'  Tiisc  In  tiir  rcpurl  of  any  previous 
Conuiiilli'c  of  CoiigToss.  Such  rcporls,  however,  oxisl,  ami  arc  of  u  directly  oppo- 
site tenilency. 

i\ow  I  read  from  Ihe  Meporl  of  the  foreign  AlVairs  t'.ommillee  in  1876. 
That,  Mr  ('resident,  as  you  will  remember,  is  one  year  after  the  pur- 
chase. 

Senator  Morgan.  —  Whicii  [Fonse  was  thai? 

Sir  Richard  Webster.  —  11  docs  not  say,  Sii'.  bul  I  will  gel  it  from  the 
history  uf  .Vlaska.  Al  page  70  of  Ihe  British  Coiinler  Case,  you  will  lind 
this  : 

"The  luolivi's  wliicii  led  the  lliiiled  States'  rioveinnii'iit  In  pnrcliasc  tlieiii 
[Russia's  Auiei'icaii  posscisidiisl  "are  lliiis  staled  in  a  report  of  tin'  coiiimitlei>  on 
foreign  alfairs  pnlilisljed  Isili  May,  ISdS  :  'They  were,  liisl,  tlie  landaldi?  desire  of 
citizens  of  tlie  I'aeitie,  eoasi  to  share  in  llie  piolilic  lisheries  of  tin!  oceans,  seas, 
hays,  and  rivers  of  the  Westi^rn  Wnrld  ;  I  lie  rofnsal  of  llussiii  to  renew  the  Chartci' 
of  the  Itusslu-.Vmerican  Fur  Company  in  ISfiti;  the  friendship  of  Rnssiit  for  the 
United  Stales;  tiic  necessity  (d'  prevenlini;'  Ihe  li'ansfer,  hy  any  possihle  idiancc, 
of  the  norlli-wesl  coast  of  .Xnn'riea  to  an  unfriendly  Power." 

1  wonder  wiielher  that  Commillee  thought  that  North-west  coast  meant 
from  00"  down  to  ."ii"!  II  goes  on  : 

The  creation  of  new  industiial  iuioresis  on  Ihe  Paeilic  necessary  to  the  supre- 
macy of  our  empire  on  the  sea  and  laud;  and  linally.  In  faeilitale  and  secure  Ihe 
advaidaires  nf  an  unliiuiled  American  commerce  with  the  friendly  Powers  of  .lai]an 
and  China.  < 

I  pass  Ihe  reference  here  to  .Mr  Ellioll,  I  shall  have  lo  refer  lo  Ihiit 
laler  on  iwnl  show  Ihal  he  was  ahsolulely  rigid;  hut  I  pass  from  liiat  for 
Ihe  momeni,  as  I  do  not  want  lo  argne  on  any  contested  mailer.  I  am 
taking  the  reporls  from  the  oflicial  sources  of  Ihe  Uniled  States  which 
are  not  suggested  in  any  sha()e  or  way  to  be  otherwise  than  worthy  of 
credit.  I  call  attention  to  the  report  of  the  evidence  of  .Mr  Williams 
before  that  Committee  of  Congn>ss  to  which  reference  has  been  made. 
II  is  quoted  on  page  72.     lie  said  : 

I  do  not  think,  when  llu'  liovei'mni'ul  made  Ihe  pureliasu  from  Itnssia,  thai  any 
one  outside  ol  a  do/eii  peoph',  perha[is,  who  had  hi'en  accpiainti'd  with  seali 


lii.'retofoie.had  the  sliphlesl  ki 


lOWllMl 


liO  of  there  hein;;  anv  valiu'  in  those  islands,  or 


that  the  (iovernnicnl  was  goini:  to  get  anything  of  vidue  outside  Ihe  mainland  of 
Alaska. 


—  I  "Jit:;  — 

And,  llioii,  Mr  IVcsidoiil,  u|miii  lliu  sii<j;j;(>slioii  lliiil  llin  viiliic  lo  the 
GoverniiKMil  cnlianciHl  llio  prico  (lu-y  \v(M'o  williii},'  lo  piiy,  Id  me  nsid  nn 
('xliMcl  I'roiii  llu!  evidence  ol'  hi'  Didl,  a  {^enlleinaii  \vli<i  liis  I  sliall  show 
at.  another  sta^e  ol'  this  case),  lias  hncn  more  llian  onci;  referred  lo  by 
the  I'niled  Slates,  and  wiiose  cvideiici;  is  nsed  (ni  other  points;  but,  I  will 
read,  merely  loi"  tliis  pnrpose,  the  exlracl  sel  out  al  pa^e  73  : 

I  Slid  Mial  ill  IStiii  'mil  "in  llic  caily  diiys  of  lliis  inilii^liy)  I  |mrcliaspil  (irsl- 
class  t'lir-si'ul  sliiiis  al  I'i  !/•_'  coiils  n-picic,  llial  liciii^'  Ilic  |iiici'  al  wliicli  llicy  weru 
soil!  liy  Mil'  lti]>siaiis.  Tin'  |Miiiil  (,(  Hiis  (pliscrvalioii  lies  in  IN  aii|ili('aliiiii  Id  the 
(ill-icpcalcd  slalriiii'iil  llial.  as  Mi'  I'aliiii'r  says,  'lillli'  slrcss  was  laid  iipini  the 
Tail  llial  I'lir-scals  wi'ii'  luiiiid  in  aliiiiidaiii'i>'  al  Ilic  liim'  nl'  l|i<'  piircliasc  nl'  llie 
Ti'i'iilory  liy  llii'  Uiiilcil  Slalcs.  Nn  slrcss  I'oiilil  nMsniialily  liavi'  Iiitii  laid  iipcm 
il.  since  1(10.1101)  seals  winild  al  llial  lime  have  heeii  wurlli  mily  some  !-.»,. '.(10  dol- 
lars, which  would  hardly  have  paid  Inr  Ihu  tniiihle  id'  lakiiif;'  llicm.  01  eoiirse, 
alinust  immcdiiili'ly  al'lcrwards  this  was  im  lunger  li  iie, 

^'ow,  Sir,  1  said  yesterday,  and  I  venture  to  repi^at  tiie  ol)scrvalion 
lo-day,  tliis  is  a  Triiiunal  in  wiiicli,  alllioiif;li  llie  I'lijes  ol"  c\idcnce  ai'e 
propiM'ly  extremely  free,  lii)eral  and  liix,  \el  still  the  assertion  of  Conusel, 
the  assertion  ol'  Aijenis  in  the  case;,  i;o  for  iiolhiiii;  nniess  lliei'i;  is  evi- 
dence lo  siippur  them  ;  and  I  sidimil  lo  this  Trihnnal  thai  ilis  nul  in  any 
way  proved,  —  nol  only  is  il  nol  proved,  Inil  I  iiave  shown  evidence 
hct'ore  this  Tribunal  which,  speakinf;  ol  conlemporary  ullcranees,  — 
speakiiij;  ol'  contemporary  dociiiiienis,  —  shows  that  Ibe  Iniled  Statics 
did  not  in  an\  way  regard  either  llie  I'riliilof  Islands  or  the  I'lir-indiislry 
as  bearing    upon    the  queslion   of    price    which    they   were  willing  lo 

The  President.  —  Perhaps,  in  reference  to  this  last  tjiiolalion  from 
h'  ]>all,  do  yiui  nol  lliiiik  that  perhaps  the  low  jirice  [laid  for  fur-seal 
skins  would  have  been  owinj^-  lo  the  ciremnslanee  Ihat  fur-seals  were  nol 
yel  lumled  in  thai  lime,  and  thai  sea-ollei's  were  more  likely  lo  have 
been  hmiled? 

Sir  Richard  'Webster.  —  I  Ihiiik  Ihat  isliii;hly  probable. 

The  President.  —  .\nd  those  had  Inil  a  small  value. 

Sir  Richard  'Webster.  — II  streny,lliens  m\  remark.  I  am  nol  on  the 
ipieslion  of  what  llu'  ti/nxr  was;  I  am  on  the  ipieslion  of  fact,  that  the 
allcjialion  Ihat  the  rniled  Stales  were  heinii  liardiv  dealt  with  because 
lliey  paid  for  tiiis  a  high  price,  is  unfounded  on  the  fads  of  liislor\,  and 
U|)on  the  facts  which  are  before  the  (!ourt.  .Now,  let  me  pass  from 
Ihat. 

Mr  Justice  Harlan.  —  Did  nol  Mr  Sumner  in  his  speech  refer  lo 
the  immense  number  of  fur-seals? 

Sir  Richard  'Webster.  —  I  should  like  lo  be  allowed  lo  answer  Ihal. 
—  I  did  nol  mean  to  refer  lo  il  because  il  would  certainly,  lo  an  exieni, 
trespass  upon  wbal  I  ma\  call  eonleutious  mailer,  —  certainly  nol  in  Ibe 
sense  of  enbaneiug  the  value  of  the  purchase;  but,  as  I  am  challenged,  I 
will  read  the  passage. 

Mr  Justice  Harlan.  —  I  do  nol  mean  to  challenge  you,  Sir  Richard. 


—   l-JlMi  — 

Sir  Richard  Webster.  —  I  bcpJiul^^;  lliiiiiiii  s  |iai(l(iii;  I  diii  iml  inciiii 
11  ill  lliut  sense. 

Mr  Justice  Harlan.  —  I  lliiiik  llic  luissiifio  Ims  lici'ii  rciul  once;  and  it 
is  iiol  NNorlli  while  lo  reail  il  ai;aiii,  unless  noii  waiil  il. 

Sir  Richard  Webstcv.-  —  The  jiassafio  Id  xnImcIi  1  was  -oin;;-  In  rel'er 
lias  nol  liccii  road.  I  really  sliDiild  nnl  liav(>  Iroiibted  ahoiil  il,  l)iil  llial 
yon  wcro  f^ond  eiinufili  lo  indicate  lo  ine  llial  perhaps  my  slaloinenl  miiihl 
he  a  lillK^  loo  wide.     I  do  mil  lliink   il  is  al  all. 

The  suininary  oj' llie  advanlap's  wliieli  is  lel'erred  lo  in  llie  eilalion  of 
Mr  Kllioll  whieii  I  did  mil  read  lal  pap;  70  of  Hie  iiiilisli  ''.(niiiler  Case),  is 
lo  he  roiiml  al  pa,u;e  88  of  voliiiiK!  I  of  llie  .\ppemli\  lo  Hie  iirilisli  Case; 
and  il  really  (h)es  rallier  poiiil  Hie  slrenj^lh  (d'  my  olxorvalioii,  allhonf,'li 
I  can  assure  Ihu  leariuMl  .liid^e  I  did  nol  mean  lo  rel'er  lo  il  ai;aiii.  I  had 
quile  snflifienl  else  lo  say,  mid  I  should  nol  have  referred  lo  il,  Iml  for 
ills  eallinj;  my  alleiilion  lo  il.  .Mr  Sumner  had  j;ivon  a  very  ionj{  and 
elahoralo  ilescriplioii  of  all  llio  various  induslritis.  He  had  referred 
anion};  oliicrs  (as  Hie  learned  .liid^e  has  reniimhul  niei,  lo  Hie  eapliirijof 
seals,  of  sea-oiler,  and  of  oilier  fiir-heariiij;  animals;  and  llieii  Ihe  siiin- 
niai'V  lo  whieli  .Mr  Mllioll's  referreil  in  his  passaj;e,  —  and  which  il  was 
siifffieslod  hy  llic  liiiled  Slates  Couiilor  Case  lo  he  an  inaccurulo  refe- 
rence, —  is  in  these  words, 

.Mr  President,  I  now  conclude  lliis  uxaiiiiiuilion.  I'roin  ;i  review  ol'  llie  oritrin  ol' 
llie  Ti'Ciily,  :iim\  Hie  iiein'ial  considcriillons  vvilli  rpjj:aiil  lo  il,  wi-  have  passed  lo  an 
rxaniiiiatioii  of  llio  possessions  under  diU'i'i'eiil  iieads,  in  order  lo  ariive  al.  a  know- 
li'd^c  id'  llicir  cliaraclcr  ami  value;  and  lieri'  we  have  ludiced  llii!  I'xisliiif;  (ioviM'ii- 
ni'Mil  wlii'di  was  ruiiiid  lo  W  nolliiiiu'  Iml  a  Kiir  (".oni|iany,  whose  only  oh.jecl  is 
Ivaile;  then  Ihe  popnlalion,  where  a  vi'ry  lew  l{ns^ialls  anil  creoles  are  a  scaiily 
IViiifie  lo  the  ahoiii-'iiial  races;  I  hen  Ihe  cliniale,  a  inline  inlluence,  wilh  its  Iheinial 
current  of  ocean  and  its  i!cc(!iilric  isol  hernial  line,  by  which  llu^  rigours  of  that  coast 
are  liiuiiereil  lo  a  iiiildiiess  unknown  in  Ihi;  same  lalilnde  on  Hie  .Mlanlic  siih'; 
then  the  vep'lalde  |iriiiliicls.  so  lar  as  kiiuwii  chiel'  ainonu  which  are  loi-rsls  ol'iiine 
and  lir  wailiiii;  fur  Ihe  axe;  Ilieii  Hii'  niiucral  piiulucls  anmiiir  which  :iie  cnal  and 
iii|ipi'r,  ir  not  iron,  silver,  lead,  and  i;idil,  hesidrs  Hie  Iwn  j;ieal  |iriiiliicls  id' .\iiw 
England  •  ^raiiile  and  ice  ' ;  Iheii  Ihe  I'lirs  inclndiiiff  precinus  sUins  of  Ihe  iilaik  lux 
and  sua-oUer,  which  ori;.'iiially  leiupled  Ihe  selllonieni,  and  havi'  I'ciiiiiineil  lo  litis 
day  Uic  exclusive  object  ol' |iur.siiil  ;aiiil  laslly,  the  lisbcries.  which,  in  waters  siipcr- 
aliniiilanl  wilh  animal  lil'e  hetoud  any  id'  the  .i;lidie,  seem  lo  pmniisi'  a  new  eimi- 
merce  lo  the  connlry.  .Ml  these  I  have  presenU'il  plainly  and  impailially  exhihitiuj,' 
my  aulhoiilies  as  I  pinireded.  I  liiive  dune  lillle  mure  llian  hold  Hie  scales.  11' 
these  have  inclined  on  eilher  side  it  is  because  ri'ason  ortesliiuuny  on  thai  sidi^  was 
Ihe  weightier. 

I  ask  for  no  slron;;or  loslimony  in  refiilalion  of  the  allefi'alion  thai 
Ihe  principal  lliing  llial  inllueneed  the  United  Slates  in  payinj;  Ihe 
7,00(1,01)0  of  dollars  was  Ihe  fur  imlnslry.lhan  that  passiifje  from  .Mr  Sum- 
ner, who  was  advocalin;;- the  purchase  hefore  Congress;  and  loaiiy  impartial 
mind  —  1  lay  stress  on  the  observation  and  I  ;isk  eiilicism  upon  il  —  is 
il  nol  clear  that  .Mr  Sumner  w;is  cxpatialiiii;  upon  the  lisheries  upon  the 
mineral  products,  u|iontimher,  upon  ti'adeand  commorce  and,  if  you  like, 
upon  trade  in  sea-otter  and  the  other  animals  mentioned,  the  black  fov, 


—   Ii!i7  — 

iiiitl  tliiiif;s  nf  Hull  kind?  .No  ciimlid  sliili'siiiiin,  ;is  ,Mi' Siiiiincr  was,  il'lio 
niciiiiMiisii)  "  Voii  lire  In  \m\  ,s;  7,(Hlfl,(t(l(),  Ih'ciiiiso  IIm^  seals  from  Ihcse 
lilili-  (lols  of  i'liliiloir  IshiiKls  iiiv  worlli  il  all  "  —  11' lliat  had  Immmi  llio 
iniiiii  iiidiK'ciiiiMil.  would  liiivi>  Icl'l  il  oiil.  I  was  oid\  iiidiin>d  lo 
I'ollow  lliis  ii|i,  liiM'aiisi'  (d'  llic  -oini'wiial  i-vliasa^'aiil  alli>^aliiiii>  in  \Uc. 
Cast' and  C.oMiili-i- r.aMMd'llic  linili'd  Slalrs.  I  say,  Iclllii- liiilcd  Stales 
ha\i'  llii'  IxMii'lil  ol'  il.onlv  do  nul  Icl  llicin  paradi-  Ixd'oi'i)  llic  Ti'ilninal 
llial  llii'v  are  heing  dojiiiviMl  of  an\lliini;  t'oi' wliiidi  llio^  paid  so  many 
dollars, 

Mr  Justice  Harlan.  —  On  |taf;e  "'.>  id'  llial  docninenl  yon  will  spo 
Mi'Snninei'  px's  inio  delails  of  all  llie  idher  kinds  id'  animals,  slalin^;', 
iiMiiin;;  olliei' lliinj;s  :  "  TliaU'rom  ITST  lo  1817  for  only  a  pari  idwliiili 
linie  Mil'  r.onipaii)  e\isleil,  Iliis  I'lialaska  dislriil  sii'ldeil  npwards  ol' 
J, .■)(HI,(I1I(I  seal  skins  ",  .Near^llie  lop  id'pa;;eHI,  \on  see  lie  does  rel'er  |i, 
llie  seals. 

Sir  Richard  Webster.  —  I  never  said  II onirary. 

Mr  Justice  Harlan.  —  I  know. 

Sir  Richard  'Webster.  —  M>  p"iid  i^  Hiii'  neillirr  llie  value  lo  linssia, 
ror  llie  value  lo  Hie  I'liiled  Slates  of  that  trade  or  industry,  is  sni;i;est- 
ed  or  referred  to.  The  fail,  of  that  streniithens  my  point.  If  I  mi^hl 
he  permilled  simply  lo  ai'!.;ne  whal  seems  to  nn>  to  he  Hie  fair  resnll 
nf  what  vou  have  hoen  i;iiod  enough  to  |inl  lo  me,  il  strengthens  my  point ; 
it  siiows  Ihal  the  knowledge  id' liie  capture  of  those  seals  was  in  the  mind 
of  Mr  Sumner,  whatever  e\lent  it  was.  hnl  that  as  an  elemenl  of  value  lo 
Hie  (iniled  Stales  il  is  not  ennmeraled  when  he  is  spi>akiii^  in  a  summary 
of  whal  Hie  ohjeets  of  value  W('r(\  I  mifilit  say  thai  the  Koi'eij;n  Commil- 
lee  ahoni,  wliiidi  Seindor  Mor^iin  asked,  seems  to  have  heiMi  the  Foi'eign 
r.oinmittee  of  Hie  House  of  llepi'esenlatives  in  187(1. 

Senator  Llora'an.  —  I  uni  askiiij;  this  ipiestion  forinfoi'mation  —  does 
llie  evidiMiee  anvwhere  show  thai,  al  the  time,  a  tishery  ofany  desei'iplion 
—  either  a  vvhalo  lishery  or  what  wo  call  a  fnr-seal  lishery  hud  heen  esla- 
hlished  in  iiehrinj^  Sea  —  a  cod  lishery  oi'  halihnt  lishery? 

Sir  Richard  'Webster. —  .Veeor(liiii;lo  niv  reeidleelion  of  Ihe  ovideneo 
I  di>  iiid  think  tisiieries  had  hi'eii  eslahlished.  hut  lar^e  (|iiaiililies  of  cod 
and  lialihnl  had  heen  eanght. 

Senator  Morgan,  —  In  Itohrin^  Sea? 

Sir  Richard  'Webster.  • —  In  Hclirin^  Sea,  hnl  not  a  lisherv  eslahlished 
in  thai  sen-ie  thai  I  kimw  of —  vessels  fioiiif;  Ihere  to  tish. 

I  know  of  persons  eatehiiii;  in  ISidirinj;  Sea  laif;e  ipianlities  of  eod  and 
large  (piantilies  id'  eod  elose  to  the  I'rihilof  Islands  —  that  is  a  matter 
wliieh  I  will  eall  attention  to  when  I  eonie  lo  addi'ess  the  'rrihnnal  on  llu; 
iiialter  (d'lte,i;nlaliims,hnt  il  is  mdhin^  lo  do  with  my  |iartienhir  point.  I 
iielirve,  Senator  as  far  as  my  present  knowled;;e  px's  —  I  speak  snlijeel 
lo  eorreetion  —  llu're  is  no  evidence  of  the  eslahlishmeni  of  what  I  may 
call  rcf^nlar  trading;  lishoi'ies  of  either  eod  or  lialihnl.  in  the  walei's  in 
ipieslion. 


—  I -Jim  — 
The  President.  —  ^"ii  -.wv  luil  iiwiin'  iir,iii\  lislicrmon  linviiii;  cluimcd 

llfjllilisl   III!'  ('\i>.|rliri'  ul'  llu'si'  li-ill-ili'Volll'ilij;  illlilllllls,  llir  seals? 

Sir  Richard  WebBter.  I  il<>  mil  lliitiK.  Iicyniid  IIh>  nliiiirlinn  iiiiidc  liy 
llic>  liiiiii'il  III' Ti'aili'  III  llii'  liiwM.  iinil  Mil'  ini|iiii'liiiil  Iosmi  In  which  \m- 
diriM'li'd  .111(1  NM'i'i'  liii|i|iN  I'liiiii^h  III  hi'  I'liiihli'il  In  dirnl  Ihi'  iilli'iiliiiii  nf 
Mr  I'lii'lfis,     -  hi'Miiid    Ihiil    |iiii'lii'nliii'  ii'l'iTi'iiii'    hi  lhi>   hiwii  ul'  I'lirl 

TdSMISCIld    — • 

Mr  Phelps.  —  I'ml  Towiisond. 

Sir  Bichard  Webster.  —  I'ml  T.jwnsciid  —  I  will  mil  ulh'iii|il  to 
I'lilliiw  il  ii|i,  hi'i'imsi'  Mr  .liislin-  I'lirhiii  did  mil  smimI  in  iiiiy  wiiy  to  do 
iilhi'i'wisi'  lliiiii  III  SIT  lliiil  my  in'^iiiiii'iil  wiis  mil  shilcd  i:i  Ion  slniii^'  liiii- 
f;iiiii;i',  hill  iriiiiiiiK  Ilii-  rrl'i'i'i'iici'  In  liiis  in  |iii;;i'  77  spi'iiks  nt'  them  iis 
liiivin^,  "  ill  liim-s  sin!  willi  mini'i'iils  in  viiliii',  allhini;;!)  Ilir  sii|i|ily  is 
iiini'i'  liniih'd  iind  Irss  |ii'i'iiiMni'iil  ".  I  iiiiinul  lii'lp  Ihinkin^  il  was  a 
very  (IduIiHiiI  i'Ii'Mii'mI  ul' \aliii- — ^  ci-i'liiinly  il  was  mil  i'e|ii'rsi>nh<il  an  idt;- 
ni(>iil  III' valui' in  anv  diii'iiniiMil  llial  I  am  awariMil'. 

iNiiw  .Mr  I'l'i'siilcnl,  I  rannni  I'lirhuMr  rcniimliiif;  yuu,  imcc  nmri',  (if  lln? 
jiosilioii  llial  llu!  ('iiinmillo(>  look  up  in  llic  yi'ar  IHH8  hillowin^  out  llu^ 
lin(;wlii(li  was  then  tlni  case  of  llio  Unihul  Stales,  nanitdy,  that  it  was 
h\\\cu  for  };ranli'd  that  hy  IIk!  |iurclinsc  of  Alaska  the  llnilod  Slali>s  would 
ac(|uii'(!  ('\ilusiM'  (iwni'rshi|i  and  jurisdiclion  over  Hidiriuf;  Sea.  Mad 
tlioy  any  waniiul  for  sayini;  Ihal  was  taken  for  };ranled?  Woidd  llie 
Trihunal  kindly  ohlif;e  ine  li\  limkiiii;  al  |)aj;-e  11)0  of  the  Krilish  Case 
where,  al  llie  very  lirsl  inceplion  of  this  malli>r,  heforu  wo  knew  anylhing 
Ihal  llie  I  nileil  Stales  wiiiilii  say  exeepl  what  appeared  in  the  diplomalie 
(■iiri'espiindenc(>.  we  piiinled  onl  the  impossihilily  of  conhMidinj;  Ihal  the 
walei's  of  llie  iJehriiii;  Sea  were  iii'irr  c/'ii/si/iir,  and  sti'anj;(dy  enoU};h  to 
a  cerlain  esleiil,  ailhiinnh  nut  direclly,  il  answers  Senalur  .Moi'f;au. 
Mr  Sninner  reh'rriiiK  In  whale  lisherv  said     ■— 


The  niuwiiiil  willi  his  two  hiiin  liisks  uf  ivniv.  mil  ef  w  liiili  was  iiiailn  the  laiiioiis 
Ihi'iiiie  iillhe  I'iiriy  l);iiiisli  khii,'s,  hrlniiiis  In  Ihc  h'in/.eil  ncemi;  lull  lie,  liiii,  strays 
iiili)  the  sliiiils  hi'low.  As  im  sen  is  iiiiw  iiinri'  r/niiiiiiii.  all  lliese  iiiiiv  hi;  |iilisiii'il 
hy  a  ship  iiiiilcr  any  Ilii}.',  L'xce|il  (lireclly  mi  llie  roast  and  witliiii  its  tenitiirial 
limit.  And  ycl  il  soeins  as_  il'  tliu  possession  of  this  coast  as  a  cmiiiiiei'cial  haso 
noi'i'ssarily  f-'ive  In  its  peoplo  iieciiliar  advaiila^'os  in  this  |iui'siiil. 

I'erfeclly  Iriie.  .Mr  I'resideiil,  as  was  pointed  oiil  in  eonn(>elioii  willi 
the  snhjecl  hy  my  iearned  leader,  the  .\ltorney  (ienerul,  when  he  was 
pointing  out  thai  it  was  hccause  the  possession  of  Llio  coast  in  proximily  to 
the  lisliin^  witii  fai'ililies  of  ^oiii^  and  returning',  in  ohtaiuing  food,  drying 
lish  and  a  variely  of  ulher  Ihin^s,  enahles  llw;  inhahitanis  to  e.\(M"cise  to  a 
fiivaler  exieni  the  priviiej;c  that  all  others  enjoyed  —  that,  as  Mr  Suuiuer 
put  it  with  priidenee  and  jiidginent  — 

The  piissossimi  iillliis  cnasl  as  a  cinnniiMeial  hase  must  noci'ssarily  give  lo  its 
peopl(3  peculiar  advaiilafics  in  Iliis  dispute. 

Then  Mr  Washhurn,  of  Wisconsin,  spoke  in  this  debate  —  this  is  the 


liis  is  llie 


uvi(l(Mi('(!  upon  which  il  is  sii|i|iiisi'(l  lo  he  hikoii  for  gi'iiiitcd  Ihiil  il  was 
mail'  i/iiiisinii  —  Mr  W'nshhiirri  suit! :  — 

Uiil,  Sir,  llioic  has  never  liei'ii  :i  day  sinct!  Vitus  llcliriii;.'  sijilili'd  lliat  coa-it  iiiilil 
Mil'  pi'c^i'iil  wlicii  till'  i)('(i|ili' III' all  iialiiilis  have  ikiI  lieeii  alliiwcil  In  llsli  lliere,  anil 
Id  cine  llsli  sd  I'ar  as  tlii'y  lan  lie  cnreil  in  a  eonnliy  where  Ihey  have  nnly  Iniin 
I'lirly-iive  U)  sixly  pleasant  days  in  Ihn  wlnde  year. 

'riicii  Mr  I'crrii's,  spoiikinn  in  iSllK,  snid  :  — 

Tliat  oxiensive  lisliin;;  hunks  exist  in  Ihesu  nortliL'rn  sinis  is  ijiiilc  curtain  ;  hnt 
what  cxrliisivo  lillo  (h>  wn  (jot  lo  them?  Tiioy  nro  said  lo  liu  far  out  nl  sea,  and 
iiiiwhere  williin  :i  marine  lea^nos  of  Ihe  islands  or  main  shore. 

Tiien  Mr  Polors  rflers  lo  this  and  siiys  :  — 

1  helievo  that  all  Ihe  evidence  upon  tiic  suhjuci  proves  the  pruposilion  ot  Alaska's 
vvorlhlessness  lo  he  Irne.  Of  course,  I  would  not  deny  that  hor  cod  llsheries,  if  she 
has  ijiein,  wniild  he  somowhal  valuahle;  hut  il  seems  doulilliil  il  lish  can  tind  sun 
eMiiii;.'h  111  he  cMieil  on  her  shores,  and  if  even  Ihat  is  so,  my  IViiMid  from  Wisconsin 
(Mr  Washhurn)  shows  (iretly  conclusively  llial  iuexisliiig^  treaties  we  had  that  rif^hl 
already. 

Tlien  iiccurs  u  h)n^'  reference  lo  .Mr  Williums  wiiicii  I  do  not  desire  lo 
rciul,  heciHise  it  is  only  on  the  sumo  point.  Kill  perhaps  I  iiad  l)eller  read 
Ihe  liisl  |)assaf,'e,     Il  is  lliis  :  — 

Orisil  llie  larjrer  tenants  'I'Mhe  ocean,  Ihe  more  KJfianlic  j;anie,  from  llpwhale, 
and  seal,  and  walrus,  d  .1 ',  >  liie  halihiit  anil  eod,  of  which  il  is  inl ended  to  open 
thcpursull  lo  the  udvontnroiis  lishoriuenof  the  .\llanlii'  coasi,  who  are  there  already 
In  a  domain  tli  '   is  free  to  all? 

Here,  .Mrl'resident,  was  Ihe  lime  wlieii,  if  it  wen^  Iriie  lliat  llie  molive 
lo  he  iirficd  ii|iimi  a  reiiiclani  House  of  Itepresenlalivcs  lo  vote  Ihe  money 
was  Ihe  value  of  Ihe  I'nr-seal  lisiieries,  and  the  closed  nature  of  the  waters, 
we  should  have  I'oiiiid  Ihe  eoniiler-reply.  We  have  nolhiiifj;  of  Hie  kind; 
and  I  leave  Iliis  hi'anch  of  Hie  case  wilh  the  siihniission  (o  this 
'rriliiiiiiil  thai  ncilher  in  law,  nor  in  equity,  nor  in  justice  in  Ihe  lii};lier 
sense  of  Ihe  word,  have  Ihe  IJniled  SI. lies  people  ever  aequired  from 
iliissia  any  righls  wliiili  they  are  eiililied  lo  exercise  now,  lo  the  exclusion 
of  (ii'cal  lirilaiii,  l-'i-ance,  .lajiaii,  Hiissia,  and  all  oilier  coiinlries  that 
choose  lo  send  a  ship  there  hiiulin};  and  lisliinj;  for  seals  upon  Ihe  high 
seas;  and  that  the  same  law  with  regard  lo  those  animals  on  the  high 
seas,  ill  so  lar  as  we  ar(>  dealing  wilh  Ihe  lirsl  four  (jueslions,  applies 
eipially  in  Hie  case  of  whales,  seals,  walruses,  cod,  and  iiumhers  of  other 
fish,  well-known  lo  my  Iriends,  which  can  he  caught,  and  prohahly  will 
he  caught,  in  increasing  niiinhers  in  these  waters  as  the  demands  of  popn- 
lalion  and  Hie  increase  of  civili/alion  hy  thai  cause  cn^ales  a  market  for 
lliein,  and  facilities  increase  for  Iransil  of  the  products  when  Ihey  once 
have  heen  taken  from  Hie  deep  itself. 

I  ask  Ihe  Trihunal  now  lo  permit  me,  al  some  liHh^  length  I  am  afraid, 
to  deal  wilh  Hie  conlentions  of  my  learned  friends  Jfr  Carter  and 
.Mr  {'helps,  su|)plementcd  by  Hiat  of  Mr  (^ondert,  on  Hie  question  of  pro- 
perly. 
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—  laoo  — 

Mr  Justice  Harlan.  —  Belbro  you  go  lo  llial  new  poinl,  Sir  Uirliard, 
lei  luc  luaUe  an  en(|iiir\  about  some  documcnls,  You  arc  so  I'auiiliar 
with  llioin,  dial  I  knw  you  can  readily  answer  mo.  You  rcmeinher  liic 
two  drafis  Dial  passed  between  (ireal  Hrilain  and  lUissia  in  respccl  of  (be 
Treaty  of  I82;j? 

Sir  Richard  Webster.  —  You  mean  llie  /irnji't  and  I  he  cinitrc-pvnjcl'! 

Mr  Justice  Harlan..  — Yes.  II  appears  froni  Ibe  letter  on  pa^e  72 
(vol.  II.  Appendix  lo  Hril.  Case),  of  December  the  8tli,  XH'l'i,  from 
IMr  George  Canning  Ibal,  lie  sent  to  Mr  Stratford  Canning  an  amen- 
ded pro/c/;  that  is  one  showing  such  additions  and  alterations  as  be 
would  consent  lo  for  lin!  guidance  of  the  IJritisb  .Minister  at  St  I'eters- 
burgh. 

Sir  Richard  Webste"  —  You  meant,  liiat  Mr  George  Canning  sent  it 
lo  Mr  Slralford  Canning? 

Mr  Justice  Harlan.  —  Yes;  and  he  bad  that  third /wo/W  of  Ibenrilish 
Government  in  his  hands  when  he  concluded  the  Treaty.  1  want  to 
enquire  if  tiiat  document  appears  in  the  case? 

Sir  Richard  Webster.  —  Well,  1  do  not  think  lie  bad  it  in  his  hands 
when  lie  concluded  the  Treaty,  though  of  course  be  had  il.  It  is  clear 
the  first  two  Articles  were  taken  from  the  .Vmerican  Treaty,  as  I  men- 
tioned to  you  yesterday. 

Mr  Justice  Harlan.  —  On  page  71),  Mr  Stratford  Canning  writes  to 
Mr  George  Canning  showing  that  lie  bad  presented  tliis  new  /irojef  to  the 
Hussian  .Minister,  and  some  discussion  arose  about  il. 

Sir  Richard  Webster.  —  I  have  never  seen  il,  and  I  do  not  think  that 
lliat  third  document,  as  you  very  propei-ly  called  it,  being  a  modilication 
of  the  Hussian  //n>Jel,  appears  iii  the  papers.  We  have  no  means  of 
access  lo  any  tiling  else  except  what  is  hei'(<. 

General  Foster.  —  I  would  like  to  suggest  that  my  attention  was  not 
brought  lo  that  reference  till  it  was  too  late,  under  the  Treaty,  lo  make 
an  application  for  il ;  and  il  shows  it  accompanied  il,  and  it  was  an  over- 
sight of  ours  ill  not  apphing  I'nril. 

Sir  Richard  Webster.  —  If  General  Foster  desires  the  document,  and 
it  is  in  our  possession,  bd'  shall  have  it.  We  liave  never  raised  any 
question  of  lime;  and  I  may  be  allowed  to  say  tliat  General  Foster  has 
never  asked  for  the  document,  or  expressed  a  wish  to  have  il,  though 
there  are  oilier  documents  that  lu;  lias  bad  t[uile  iiKhipciidently  ol  any 
question  of  time.  Of  course,  I  make  no  grievance  about  it;  but  if  Geaeral 
Foster  says  he  would  like  il  looked  for,  it  shall  be  looked  for.  My  answer 
to  the  Judge  was  that  I  did  not  think  it  was  in  the  papers,  I  have  never 
seen  il;  and,  more  than  that,  my  attention  has  not  been  called  to  it  till 
Ibis  moment. 

Mr  Justice  Harlan.  —  I  Hdlowed  your  argument  yesterday  very  clo- 
sely, and  I  look  these  papers  home  last  night,  and  studied  them  care- 
fully, an<l  my  allenlion  was  called  to  it  then  for  the  lirsltime.  Tiiat  vNas 
Ibe  reason  I  asked  the  question. 


—  1301   — 

General  Poster.  —  I  may  say  thai  I  express  a  most  earnest  desire  to 
SCO  it  now. 

Sir  Richard  Webster.  —  If  General  Foster  lia.l  given  us  the  slightest 
indication,  wo  should  have  endeavoured  to  },'ot  it. 

Mr  Tuppor  informs  nu!  that  a  searcii  was  made,  and  it  could  not  be 
found.  As  far  as  [  am  concerned,  I  should  i)e  only  too  f^lad  to  iiavc  it, 
because.     I  Ivuow  notiiing  more  tiuiii  what  appears  in  liie  jjapei's  now. 

The  President.  —  It  may  be  in  the  Foreign  Oflice  in  London,  or  in 
St  I'clersiturgii. 

Sir  Richard  Webster.  —  I  will  make  a  furliicr  enquiry  about    it. 
As  far  as  I  i\now,  it  can  only  support  the  contention  I  luge  before  you. 
MrTuppcr  liad  hotter  stale  lo  tiie  Tribunal  himself  what  he  iiuows about  it. 
The  President.  —  (ierlainly. 

Mr  Tapper.  —  I  may  say,  .Mr  President,  that  that  document  seemed 
to  mc  lo  be  of  importance;  and,  (hu'ing  tlie  preparation  of  llie  Case,  I 
made  enquiries  at  the  Foreifin  Oi'tice  in  Loaihin.  A  scarcli  was  made 
liierc,  and,  if  my  memory  serves  me  rij^hl,  and  my  memory  is  conlirmed 
for  the  moment  by  Mr  Maxwell  of  the  Urilisli  Stall'  here,  an  cncpiiry  was 
also  made  at  St  Pelcrsburgh  for  the  same  document;  but  our  elForts 
wx'vc  unsuccessful. 

Sir  Richard  Webster.  —  \Vc  have  conduclod  ibis  case  hillierto  on 
porfeclly  friendly  terms;  and  I  liopo  the  Tribunal  will  understand  that  the 
interruption  by  General  Foster,  which  is  quite  fair  enough,  that  he  would 
lik(i  lo  see  lliis  document  was  Ihe  lirst  inlinuilion,  as  far  as  we  know,  of 
his  lia\iiig  a  wish  on  the  uuitler.  We  should,  of  course,  if  we  had 
had  il,  have  had  the  document  with  our  papers. 

Mr  Justice  Harlan.  —  Then,  on  page  II  of  Ihe  same  volume,  referring 
to  Ihe  sellleuu'iil  of  Sitka  hefore  the  Treaty.  Sir  Gharles  Magot  saysil, 

is  iinl  l;iiil  (Idwii  vi'i'v  precisely  in  lln'  map  published  in  ISOi  in  the  Qiiarlcr- 
niiisUr-Oi'iii'iars  Dcparliin'iil  here,  or  laiii  dnwii  ;it  all  in  lluU  of  Arrowsniilli, 
wjiicli  'las  been  t'uriiisiii'il  In  iiic  tVniu  llic  I'uri'ii;!'  OI'llco. 

I  lind,  among  the  maps,  a  <opy  of  Iliis  map  of  1802,  and  I  wanted  to 
enipiire  if  a  copy  of  Ihe  map  of  Arrowsmilli  is  in  llie  case  anywhere? 
I  see  from  your  list,  there  was  one  of  Arrowsmilli. 

Sir  Richard  Webster.    -  I  referred  lo  il  yesterday. 

Mr  Justice  Harlan.  —  it  was  published  in  IS22  wilh  additions  lol823. 
That  is  Ihe  nuip  numbered  •.IS;  and  I  wauled  to  know  if  a  copy  of  il  was 
in  Ihe  case.  It  is  referred  lo  on  page  KHI  of  Ihe  Hrilish  Counter  Case, 
\obuuo  I,  map  N"  98. 

Sir  Richard  Webster.  --  If  you  would  look  at  i)age '.U'l.  \ou  will  lind 
ArrowMuilirs  Cliarl  of  Ihe  I'acilic  Ocean,  originally  published  in  I7D8 
wilh  correclioiis  lo  181(1.  That  I  know  we  have;  I  should  Ihink  it  was 
the  same  map. 

Mr  Justice  Harlan.  —  That  was  imblishcd  in  1810. 

Sir  Richard  Webster.  —  Originally  published  in  1708. 
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Mr  Justice  Harlan.  —  Hiil  I  suppose,  from  llie  language  of  Sir  Cliarles 
Hagot,  the  map  lie  refers  lo  is  I  he  one  of  1822  wllli  aildilions  lo  1823. 

Sir  Richard  Webster.  — Where  docs  Sir  Charles  Bagot  refer  lo  il,  Sir? 
On  |)age  41,  lie  refers  (o  I  he  one  of  1802. 

Mr  Justice  Harlan.  —  That  is  llie  Quarlermaslers-Cicnerars  map  liiat 

you  furnished. 

II  is  not  laid  down  lliore  (Ihal  is,  Iho  map  piiblislicd  in  IS02'l  in  Ilie  Quarlormas- 
ter-Ocnt'ral's  Dep.  inioiil  heic,  or  laid  down  al  all  in  llial  of  Airowsniith,  wliicli  has 
boon  furnisiii'd  to  nic  from  the  Foroiftn  Dflico. 

I  suppose  Ihat  is  (he  Hrilish  Foreign  Office? 

Sir  Richard  Webster.  —  I  should  Ihiniv  so. 

Mr  Justice  Harlan. —  And  llie  map  in  your  list  nearest  lo  tlial  dale  is 
one  of  1822  with  additions  lo  1823.     It  is  N"  98. 

Sir  Richard  Webster. —  I  shoidd  have  douhlod  if  Ihal  was  it.  II  was 
a  map  of  .Vmerica.  1  should  have  thougiil  il  was  more  likely  lo  be  the 
map  of  tile  I'acilic  Ocean. 

Mr  Justice  Harlan.  —  Tlierc  are  a  large  number  of  maps,  —  Ihere  is 
one  of  .\rrowsniilii  in  1802:  one  in  1801,  and  one  in  18(1',),  and  one  in 
181 1,  —  reading  from  your  list. 

Sir  Richard  Webster.  —  Vou  see  liiis  map  was  senl  by  llic 
Foreign  Oj'lice  to  Sir  Cliarles  Hagol  al  Si  Pelersburgh.  Wo  have 
not  heen  able  lo  tiud  it  at  the  Foreign  Oflice:  and  it  by  no  means  follows 
that  it  would  have  eonie  haek.  We  should  only  have  such  papers  as  he 
senl  back. 

Mr  Justice  Harlan.  —  ^^'ould  it  be  in  the  Hrilish  Museum? 

MrTupper.  —  .No,  Ibis  was  nol.     We  were  unable  lo  idenlify  il. 

Mr  Justice  Harlan. —  From  w  hat  source  was  thai  memora;.dum  obtain- 
ed on  page  100,  N"  08?     Von  give  there  a  lisl  of  maps. 

Sir  Richard  Webster.  —  Thai  1  have  no  doubt  can  be  obtained. 

Mr  Justice  Harlan.  —  riial  is  the  one  1  am  entiniring  alioul. 

Sir  Richard  Webster.  —  Ihil  there  is  nothing  lo  idenlify  il  with  the 
map  referred  to  in  Sir  Charles  Bagol's  letter. 

Mr  Justice  Harlan.  —  No;  bul  il  is  the  one  in  your  lisl  nearest  lo  the 
dale  of  ills  jcller;  Ihal  is  all.'  There  is  one  there  of  1818;  and  those  maps 
together  iniglil  bi*  of  some  value. 

Sir  Richard  Webster.  —  It  seems  lo  me.  bul  il  is  entirely  for  you  to 
say,  Ihere  are  many  other  Arrowsmilb's  majis  Ihal  would  (|iiile  as  nearly 
correspond.  The  coincidence  of  Ihedate  isavery  small  mallei'indeed;  be- 
cause Ihe  one  you  rel'erivd  toofl7'.)H  hasaddilicms  up  lo  1823.  This  letter 
was  written  in  AugusI,  1823;  and  il  by  no  means  follows  that  Ihe  publica- 
tion was  before  this  Idler.  I  only  submit  il  for  your  judgment.  .Vfler 
all,  it  is  very  unlruslworlhy.  Il  is  corrected  up  lo  1823,  but  Ihat  may 
be  Ihe  end  of  1823. 

Mr  Justice  Harlan.  —  And  il  may  be  the  map  of  1818  of  Asia  by  Ar- 
row smith. 

Sir  Richard  Webster.  —  Or  the  large  Chart  of  the  Pacific  Ocean,  N°40, 
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piiblislwHl  in  1810.  You  know  Unit  when  these  corrections  come  home, 
they  have  to  be  plotted  out  and  printed,  and  it  hy  no  means  follows  that 
corrections  to  1823  would  he  published  in  (hat  year;  more  probably,  it 
would  not  be  so. 

Mr  Justice  Harlan.  —  You  may  be  right  about  that. 

Sir  Richard  Webster.  —  Anyhow,  I  am  not  able  to  give  you  further 
assistance. 

The  President.  —  If  that  map  of  1822  was  used,  would  it  not  be  in 
your  favour? 

Sir  Richard  Webster.  —  I  was  not  considering  the  cfl'ect  of  my  ans- 
wer one  way  or  Ihc  other;  I  was  endeavouring  to  give  the  .ludge  the  iufor- 
inalinu  he  wanted.  I  do  not  tiiink  my  argument  depends  on  any  par- 
ticular map;  hut  I  trust  I  made  clear  to  the  Tribunal  yesterday  that 
between  the  Contracting  Parties  there  was  no  doubt  about  what  they 
meant  either  by  reference  to  "  I'acific  Ocean  "  or  "  iSorth-west  coast.  " 

When  .Mr  .lustice  Harlan  was  good  enough  to  put  those  questions  to 
me,  I  was  passing  on  to  the  Tith  ipiestion  in  the  Treaty,  and  I  will  indicate 
to  the  Tribunal  the  course  I  propose  to  adopt.  1  pi'opose  to  examine 
Mr  Carter's  and  Mr  Phelps's  argument  with  reference  to  the  question  of 
the  right  of  property.  I  propose  to  examine  .Mr  Phelps's  argument  as 
to  the  right  of  protection,  for  he  has  more  pointedly  dealt  with  that  matter 
—  though  it  is  (juite  fair  to  Mr  Carter  to  say  that  he  has  used  arguments 
in  his  able  speech  incorporating  the  main  features  of  Mr  Phelps's  argu- 
ment; and  therefore  I  do  not  consider  that  there  is  any  distinction  bet 
ween  .Mr  Carter  and  .Mr  Phelps  in  that  respect.  Thou  1  should  propose  to 
say  a  word  or  two  on  a  suggesiioii  which  fell  from  Senator  Morgan,  and 
which  has  arisen  incidentally  more  than  once  in  the  course  of  this  dis- 
cussion as  to  what  the  function  of  this  Tribunal  is  in  answering  Question  S. 

There  arc  minor  dilforences  betwoiMi  .Mr  Phelps  and  Mr  Carter  as  to 
wliolher  the  United  Stales  have  got  the  right  to  kill  all  tlu;  seals  on  the 
islands  to  which  I  am  not  going  to  refer  I'urthei-.  I  leave  that  very  inle- 
rcsliug  subject  of  discussion  for  the  next  occasion  when  Mr  Phel|is  or 
Mr  Carter  in  the  I'nited  Slates  or  in  i'jiglaud,  as  I  hope,  meiit  on  some 
platform  where  political  economy  and  the  abstract  question  as  to  the 
rights  of  properly  are  being  discussed  :  and  I  shall  relegate  to  llial  occa- 
sion the  question  whether  property  is  robbery,  ami  whelher  the  rights  of 
llie  Cuited  Slates  and  of  Creal  Britain  to  dispossess  natives  of  their  ter- 
ritory and  to  possess  themselves  of  it,  is  the  exercise  of  a  legal  I'ighl,  or 
is  a  development  of  thai  principle  which,  years  ago  would  have  been 
called  the  force  of  arms.  .My  learned  friend  .Mr  Carter  has  kindly 
taken  under  his  wing  and  protection  all  the  various  acts,  not  allogellicr 
jusliliable,  which  have  been  done  by  Great  Hritain  and  by  the  [Jniled 
States  in  the  past  and  reduced  them  all  to  a  philoso|)hic  basis.  It  seems 
to  me,  if  I  were  to  endeavour  to  follow  him,  I  should  soon  gel  oul  of  my 
depth,  and  I  am  certain  that  1  should  not  assist  this  Tribunal.  Therefore, 
1  will  conline  myself  to  the  legal  aspect  of  these  questions. 


—  i;!oi  — 

Sir,  my  IcarnotI  frioiul  Mr  Carlor,  lurinnl  from  llic  four  queslioiis, 
aflcr  a  considcralilc  discussion  upon  lliom,  willi  a  stMise  of  relief,  ami  he 
said,  on  \\n'^o  'MM  of  llio  roporl  of  his  s|tce(h,  — 

1  iippi'iiai'li  with  siilisliu'liiiii  a  sl:ij,'i'  tif  lliis  dcbnlc  wIhtc  1  have  an  oppoiimiity 
foi'  the  lirsl  limi'  nf  piilliiif;  the  claims  i>r  liii'  I'liitiMl  Stales  upon  a  l)asis  vliicli  I 
fci'l  to  Im  iiiiprcniialili'.  I  iiuiaii  llit^  basis  ol'  a  prcipci'ly  iiili'i'ost.  Now  llii\  Uiiilc'il 
Slatos  assi'iit'd  a  propi-rly  iiilcii'sl  coiun'cltul  witli  tlii'se  seals  in  two  lorins  whifli, 
alllidngli  llioy  approach  each  odier  ipiito  closely,  anil  In  a  very  eonsideiahle  exlcnt 
(lepciul  on  llie  same  evidence  and  the  same  consideration,  aio  yel  so  far  distinct  and 
separate  as  lo  deserve  a  separate  treatment. 


And  liien  he  iliseiissi'd  the  (]ui'sli()n  of  priijuMiy  in  IIk^  seals  and  pro- 
perty in  a  seal  "  iicrd  ". 

Mr  I'rcsiih-nl,  the  li'adilions  of  my  profession  prevent  me  from  hcinj; 
abh'  lo  say  liial  any  answer  wliieii  I  can  j^ive  to  liiis  proposition  places 
lireal  Itrilain  in  an  impre.u;nal)le  position,  but  I  hope,  as  I  said  yeslc-rday, 
thai  my  argitmenis  will  not  receive  less  allenlion  or  less  consideration 
from  this  Trihiinal  if  I  abstain  from  endorsing  them  by  |iersonal  opinions; 
I  may  in  the  heat  oflheinomeiU  In-  misled  into  iisiiii;  expressions  whicii 
woidd  look  as  thoiii;li  I  was  referrinj;  to  my  personal  opinion,  one  cannot 
avoid  doing  so  particidarly  in  answer  to  cpn'stions  pid  by  the  Tribunal, 
bul  I  hope  they  will  understand  that  I  sid)mit  my  arj;unienl  lo  their 
judijnient  wilhoul  craviiiit  any  additional  weiy:hl  from  the  fact  that  I  may 
be  of  o|)inion  that  my  iiosition  is  impregnable  or  the  reverse.  I  mention 
that  because  ollierwise  Ibosi^  who  mav  be  nood  eiiouf;h  lo  read  mv  ar; 
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ent  way  think  thai  because  I  do  iiol  express  personal  o| 


tinions  or  per- 
sonal bidief  .1  the  merits  of  my  case,  thendbre  the  case  is  entitled  to 
less  consideration,  or  my  arj^iiment  to  less  respect. 

Now  the  proposition  has  been  slated  by  my  learned  friend  Mr  C.arler 
many  times  o\er  and  prelly  niiu'h  in  the  same  lan};iiai;e;  and  it  is  oidy 
necessary  for  me  to  j;ive  one  citation  for  the  pm'pose  of  remindinf;  you 
oi'  that  to  which  I  am  about  lo  address  myself,  lie  said  (the  parlicidar 
relerence  is  at  paijt'  11)1  of  the  report  before  you;  :  — 

Whereveran  animal  allhoni;)!  commonly  desiijMali'd  as  wild,  voluntarily  siiliject,s 
itsell'  to  linniau  power  to  such  an  extent  as  to  enable  a  particular  man  oi'  a  parti- 
cular nalion  to  deal  witii  Hint  animal  so  as  lo  lake  its  animal  increase  and,  at  the 
sauu'  limi'.  lo  preserve  llie  sloeU,  il  is  the  snbjoil  of  properly. 

Yon  will  remember,  Mr  President,  thai  in  an  arf;ument  exlendiui;  over 
a  verv  cimsiderable  lime,  my  learneil  friend  the  Altorney  (ieneral  dealt 
with  that  ari;iiment — and  1  could  not  with  advantajfe  supplement  what 
he  sail!  by  any  detailed  examination  of  Ihe  main  principles  on  which  il  is 
based,  lie  pointed  out  that  in  Ihe  sense  of  subjection  by  the  seals  to  the 
control  of  man,  in  the  sense  of  lh(>  same  vohiid.iry  subje<'lion  which  lakes 
jdaee  when  Ihe  tame  horse  or  lame  or  or  lame  pij;  or  any  other  animal  of 
that  kind  which  may  have  been  orifjinally  wild  counts,  and  with  dumb  lan- 
guage, if  I  may  use  such  an  expression,  asks  to  be  fed  or  to  be  lei  into 
its  stable  —  he  pointed  out  that  in  thai  sense  there  was  no  subjection  by 
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llin  seal  (o  llin  rontrol  oi'  man  and  lie  pointed  out  rurllior  lliaL  this  doc- 
triiii"  Ilia!  |iro|H'rly  dcpniulnd  upon  a  |mi'li(ndar  iiidividiial  hciiif^  i\hU\  lo 
lake  llie  aiuiiial  increase  must  be  ill-rounded,  lor  otherwise  il  would  have 
f^iveii  a  claim  lo  properly  in  many  cascss,  if  not  in  ev(!ry  case,  in  which 
IJK!  law  of  all  civilized  counlries  has  rejected  il.  I  do  not  [iropose  lo  fol- 
low my  learned  friend,  tlu!  Attorney  General,  in  detail  into  those  ar;;u- 
iiicnls. 

lie  further  struck,  I  snhinit  with  elFect  and  successfully,  at  thai  which 
my  learned  friends  Mr  I'helps  and  Mr  (larler  have  assumed  to  he  so  clear, 
I  hat  no  arfi;iimenl  was  desired  lo  support  it  and  any  comprehension  could 
retain  il  :  namely  that  a  properly  in  the  seal  "  herd  ",  as  distinct  from  a 
properly  in  each  individual  seal,  was  clear  and  intelli};ihle,  so  that  no 
d(!moiistralion  or  proof  were  necessiiry  in  support  of  such  a  contention. 
I  may  he  permitted  only  in  a  sinf;le  sentence  lo  say  that  !  have  been  — 
it  may  he  the  fault  of  my  intellij;(!n(ri!  —  iinahle  lo  uiKhM'sland  how,  if  there 
is  no  properly  in  IIk;  individual  seal,  lluire  can  he  a  properly  in  the  ag. 
j;rej;ute  of  individual  seals  which  foi'ins  tlii>  "  herd  '.     Upon  none  ol  these 
points,  though  they  occupy  a  very  imporlant  portion  of  my  learned  friend 
Mr  Carter's  arf;iiinenl,  and  of  the  Attorney  (jeneral's  reply,  do  1  feel  il  ne- 
cessary to  trouble  this  Tribunal  with  a  lenf;thened  arj^nment.     I  have  indi- 
cated sul'licienlly,  my  concurrence  in  the  view  which  the  Attorney  (icncral 
presented  lo  the  Tribunal.     Itul  I  now  come  lo  that  which  in  my  sub- 
mission is  the  vic(!  which  lies  al  the  root  of  llie  arf^ument  written  and 
oral,  on  behalf  of  the  Linited  Slates,  a  vice,  1  humbly  submit,  which,  the 
moment  il  is  rcco;;niscd  and  appreciated,  destroys  lo  a  large  extent  the 
value  of  th(!  (^intention  in  respect  of  |iroperly.     That  vice  is  this,  that  the 
1,'iiited  Slates  are  unable,  so  far  as  their  argument  discloses  it  to  us,  lo 
see  any  dill'erence  between  the  right  which  a  man  lias  to  kill  wild  animals 
when  Ihey  happen  to  come  upon  his  land,  and  the  right  of  property  in  the 
animal  whelher  il  is  on  the  man's  land  or  not.     Over  and  over  again  in 
the  course  of  the  interesting  argumenl  of  my  learned  friend  Mr  (londert, 
relieved  as  il  was,  as  yon  Mr  President  pointed  out,  by  brighlness  in 
many  points,  he  staled  this  proposition,  and  said  it  was  so  self-evident 
and  so  convincing  by  ils  mere  enunciation  that  he  would  wait  till  the  other 
side  were  heard;  in  fact,  he  treated  il  as  an  admission  liy  us.     I  could 
refer  lo  many  passages;  for  instance  al  the  very  beginning  of  his  si>ecch 
—  I  refer  lo  \         ^i.'i'i  —  he  said  :  — 

Now  111  start  I'nuii  a  |)iiiut  that  is  certain,  to  reacli  one  tlial  may  lio  (■crlaiii,  Iiave 
wo  any  ri^lils  of  properly  at  all  as  to  tlie  seals  ?  Hero,  forlunalely,  wt,'  all  concede 
that  wo  liavo,  and  it  is  said  tluil  upon  llie  islands  those  are  as  much  our  properly  as 
tluniftli  they  were  slicep  or  calves. 

Sir  Charles  Russell.  —  Certainly  not. 

Mr  Coudert.  —  Cciiainlv  not? 

Sir  Charles  Russell.  —  Certainly  nol. 

Mr  Coudert.  —  Well,  1  (.'avc  you  credit,  and  I  will  takt^  il  hack.  I  supposed 
lliat  wlicn  Wt)  held  Iho  seal  in  our  hand  —  1  supposed  when  we  slit  ils  oar  —  I  sup- 
posed thai  when  wo  could  put  a  l)iand  upon  il,  thai  il  was  our  own,  as  nmcli  as  il 
was  if  it  were  a  sheep  or  ewe.     Wiiere  il  comes  in  I  am  ahsoliiloly  incoinpelenl  to 
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say.  I  liavo  road  tin'  ;u>.'i:iiii!nt  on  llii!  otliui'  siile  with  iiUcrcsl,  and  I  siipixised 
thai  it  was  cuni'ciliMl  llial  upon  our  land,  in  oni'  liands,  inulci'  uiir  Hag,  in  our 
watiMS,  lliey  wcic  as  alisoluloly  fur  proiioily,  as  tluil  hook  is  niino. 

Mo  WHS  lioldiiif;  up  llie  l)ook  IVoiii  wliicli  ho  was  foiuliiclinj;  liis  argii- 
Dienl.  Sir,  ills  not  saying  loo  iiiiuli  lo  point  oiil  Dial  tliis  proposition, 
staled  over  and  over  a^aiii  by  Mr  Coudert,  staled  also,  llioii{;li  not  so  posi- 
tively I  adinil,  by  Mr  Carter;  because  Mr  Curler  did  refer  to  the  dis- 
liiu'liou  belweeu  the  rij^hl  of  kiiliu^  rationc  sali,  and  llu'  rij;lil  of  pro|)erty 
—  I  say  lliat  lluil  proposilion,  staled  over  and  over  aj,'ain  by  my  learned 
friend  Mi"  Coiulerl  as  beiiij;;  so  plain  as  not  lo  re(iuire  aifiuuienl,  is  radi- 
cally unsound. 

My  learned  friend,  Mr  IMielps,  in  bis  wrillen  arfjiinienl  at  page 
132  slates  il,  I  aduiil,  not  (|uile  so  dislinclly  as  Mr  Couderl,  but  slill  in 
all  probability  meaning  lo  maintain  llie  same  proposilion.  This  pas- 
sage occurs  —  in  his  ArgunienI  having  Ihe  same  meaning,  at  page  WVl ;  — 

Tlie  coniphMo  ri^'ht  of  properly  in  Ihe  (iovcrnnicnl,  whih'  the  aiiiniais  arc  upon 
the  shore  or  within  the  eainiou-shol  ranj:e  wiiieh  marks  llu'  iiuiit  ol'  territorial 
waters  cannot  he  denied. 

Of  course,  if  my  learned  frieiul,  Mr  Phelps  was  then  pulling  com- 
pendiously  Ihal  which  oilier  writers  have  put,  that  Ihe  exclusive  riglit  of 
killing  wild  animals  upon  your  own  laud  gives  you  a  (jualilied  right 
of  i)roperly  ratittnf  sdH,  meaning  thereby  an  exclusive  right  lo  kill  —  if 
that  is  all  .Mr  IMielps  meant,  tliei'e  is  no  necessity  to  discuss  it  any 
more;  but  if  the  pi-ojiosilion  is  of  any  value  al  all  il  means  this,  lliat  the 
wild  animals,  so  long  as  Ihey  happen  to  be  on  the  Prihilof  Islaiuls  or  in 
territorial  waters  are  tlie  propiTty  (d' llie  United  Slates;  and  Ihey  cannot 
draw  any  distinction  belweeu  the  IJniled  Stales  and  Ihe  lessees,  and  the- 
refore for  lliis  purpose  Ihey  mean  lo  allege  tiial  llii'y  are  the  property 
of  the  lessees,  lliat  lliey  have  tlie  right  of  killing  them,  and  Ihey  alone 
can  exercise  this  right  of  killing,  hunting,  or  shooting,  or  whatever  it 
may  be. 

Senator  Morgan.  —  As  to  Ihe  lessees,  tiiev  cannot  have  a  properly 
in  aiiN  of  the  seals  except  slicli  as  Ihey  kill. 

Sir  Richard  Webster.  —  I  contend  that. 

Senator  Morgan. —  Tlie  I'niled  Slates  possess  Ihe  right  lo  all  the 
seals,  and  thai  gives  liiein  llie  privilege  of  killing  some. 

Sir  Richard  Webster.  —  I  must  liepermitled  to  reserve  my  statement, 
because  I  could  not  assent  to  lliat  slalemeni  or  allow  il  to  pass  as  iieing 
supposed  lliat  I  agree  the  I'niled  States  have  Ihe  right  of  [iroperty  in 
these  seals,  because  1  contend  most  dislinctiy  Ihey  have  not. 

Senator  Morgan.  —  I  meanl  to  cliaracteri/c  il  as  the  assertion  of  Ihe 
other  side.     It  is  not  even  an  ex|)rcssion  (d'niy  own  opinion. 

Sir  Richard  Webster.  —  Yes,  but  as  I  read  the  legislation  of  the 
United  Stales,  il  Joes  not  claim  the  properly  in  lliese  wild  animals. 
I  agree  with  an  observation  which  fell  from  Lord  Hannen.     He  was  desi- 
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ring  lo  keep  ns  close  lo  llie  poiiil  when  lie  asked  Sir  C.liarlcs  Miissell, 
wlicliier  it  wonid  make  any  (iilVercnce  lor  llie  purpose  ol"  lliis  disrns- 
sion,  il'  llie  L'niled  Stales  Slaliite  purported  to  give  right  of  properly 
in  these  seals,  it  woidd  make  no  dill'erence;  and  I  will  not  argue  any 
lalse  point,  hul  I  must  not  l)e  understood  by  my  learned  friend  as  con- 
ceding that  in  construing  those  Statutes  of  the  l^niled  States  as  lielween 
the  (lovernnienl  and  the  lessees,  or  as  between  Ihe  (lovornuient  and  a 
trespasser,  they  would  have  been  able  lo  lay  the  properly  (to  use  a 
technical  expression)  in  the  United  Stales.  In  two  sentences  I  will  slate 
my  view.  Hy  llie  earliest  legislation.  Ihe  United  Stales  created  Ihe  Islands 
a  Ciovernmenl  reserve,  not  unknown  in  other  parts  of  .\merica,  not 
unknown  in  Canada  :  they  reserved  the  Islands,  and  that  enabled  the 
Ijniled  Slates  to  grant  licenses  and  lo  prevent  other  people  going  to  ulili/.e 
those  islanils,  or  dealing  wilh  Ihem  in  any  way,  except  with  Ihe  permis- 
sion lh(!  (iovernmeul  of  Ihe  United  States.  .Vnd  as  lo  wild  animals,  as 
the  King,  according  to  Knglish  law  in  years  gone  by,  in  certain  royal 
forests  and  royal  parks  could  restrain  p(!ople  from  killing  game,  so  Ihe 
United  Slates  could  restrain  Ihe  citizens  of  the  United  States  from  kil- 
ling or  calching  anything  or  even  from  working  iiiiy  minerals  upon  the 
Pribilof  Islands,  as  they  were  a  Government  reserve. 

Hut  the  lawyers  who  framed  Ihose  Slalntes  had  loo  much  knowledge 
of  law  lo  endeavour  lo  claim,  even  for  the  (iovernmeiit,  proi)erty  in  seals 
Iflhey  have  the  pro|)erty  in  seals  they  have  the  property  in  birds,  they 
have  Ihe  properly  in  lish  which  live  in  the  waters,  they  have  the  property 
in  coil  which  come  into  the  territorial  waters.  Il  is  nol  a  (pieslion  of  seals 
only:  the  l'niled  Slates  by  its  legislation,  written  in  the  English  language, 
as  far  as  we  can  undersland  that  legislation,  does  not  even  purport  lo 
claim  Ihe  properly  in  the  wild  animals. 

Mr  Justice  Harlan.  — What  in  your  judgment  could  the  United  Slates 
have  done  by  statide  which  would  have  been  regarded  by  you  as  an  asser- 
lion  of  right  and  ])roperly. 

Sir  Richard  Webster.  — They  could  have  said  that,  as  between 
theniselves  and  llicii'  cili/ens,  Ihe  |)ropcrly  in  idl  the  game,  and  in  all  Ihe 
seals  if  you  like  in  the  Pribilof  Islands,  should  be  vested  in  a  public 
ollicial  or  should  be  vested  in  the  Stale.  If  Ihey  luid  said  thai,  the  re- 
sull  would  be,  if  the  seals  were  killed,  proceedi'igs  might  be  taken  by 
llie  United  Slates  for  the  value  of  the  body,  and  a  |)eiially  might  be 
iiillicled. 

Lord  Hannen.  —  Some  |)cople  have  asked  Ihal  Ihe  property  in  game 
should  he  given  lo  Ihe  land  owner. 

Sir  Richard  Webster.  —  Ves,  and  I  would  point  out  according  to  our 
game  laws,  as  they  have  now  existed  for  centuries  there  is  no  ground 
for  the  suggestion  that  the  property  in  game  is  in  the  Crown  — whatever 
may  have  been  the  origin  of  the  Came  laws,  there  has  not  been  for  years 
any  foundation  for  that  suggestion. 

Ikit,  Mr  President,  having  made  my  respectful  protest,  let  me  say  to 
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tlie  incniboi's  of  the  Tribunal,  \\liilc  I  ain  supposed  to  couredc  tlial  even 
as  hetweeii  a  cili/.en  of  tlie  linilcd  Stales  and  llie  (loverninent  of  the 
I'nited  Slates  the  property  of  the  seals  may  he  iu  the  (iovernnieul,  I 
ci|ually  aduiil  that  from  the  jioiiit  in  vie\\  that  we  arc  considering  it  is 
ahsoiiilely  immalerial,  hecausi'  we  are  dealing  with  the  right  to  capture 
and  lake  these  animals  and  the  property  in  these  animals  when  they  are 
upon  the  high  seas. 

I  go  hack  to  llio  point  which  1  was  considering  when  the  question  was 
pnl  to  me  and  I  repeat  that  so  far  as  I  know,  the  law  of  no  civilized  nation 
has  given  the  property  in  wild  animals  to  the  owner  of  the  soil  on  the 
ground  that  those  wild  animals  arc  temporarily  upon  the  soil,  being 
ft)nnd  here  lo-day  and  there  to-morrow .  I  have  examined  with  care  the 
law  of  the  IJiiled  Slates.  I  ha\'e  examined  with  cai'c  the  law  oftireal 
Hrilain,  and  refreshed  my  memory  upon  if,  in  so  far  as  1  may  may  have 
forgotten  points  which  I  ought  to  kimw .  1  have  examined  as  thoroughly 
and  exhaustively  as  1  coidd  the  I'i'encli  law  ;  and  I  have  placed  at  the  dis- 
posal of  my  learned  IViend  .Mr  I'helps  the  full  text  of  the  report  u|)on  the 
French  law  by  a  gentleman  of  great  learning  and  eminence.  .Maiire  Cliinel, 
obtained  in  case  my  own  research  in  these  matters  should  not  be  sufli- 
cienl,  I  say  —  speaking  suhjeLi  to  correction  by  the  ('resident,  —  that 
there  is  not  the  shadow  of  a  pretence  of  saying  that  by  the  law  of 
France  the  property  in  wild  animals  is  given  to  the  owner  of  the  soil 
simply  because  they  happen  to  be  there;  that  in  the  French  law  as  iu 
the  law  of  all  olhei-  civili/ed  countries  that  I  know  of,  it  is  merely  a 
right  to  kill,  and  the  right  to  property  in  them  never  arises  uulil  pos- 
session is  laken  by  killing.  Sir,  I  mnr-l  m)t  speak  with  too  great  confi- 
dence of  the  laws  of  other  countries;  but  of  course  it  is  only  lor  the 
purpose  of  analogy  that  they  are  of  service  or  of  interest  to  this  Tri- 
bunal. But  perhaps  I  may  be  allowed  to  say  that  I  am  not  aware  of 
the  law  of  any  country,  in  which  the  law  has  been  reduced  either  to  u 
code  or  is  in  such  an  advanced  condition  I  hat  it  can  be  summarized  by 
text  writers,  or  be  referred  to  or  appear  iu  reported  cases,  thai  gives  al 
the  present  lime  the  jiroperty  in  wild  animals  simply  by  virtue  of  the 
possession  of  the  soil  on  which  they  happen  to  be  found.  And  I  cannot 
help  thinking  that  it  was  a  little  bohl  of  my  learned  friend  .Mr  Coudert 
to  start  with  the  suggestion  that  he  gave  us  credit  for  the  admission 
that  we  should  concede  that  seals  upon  the  I'ribilof  Islands,  in  the 
territorial  waters  of  the  I'ribilof  islands,  and  under  the  Hag  of  the  United 
States,  whatever  that  may  mean  —  that  on  the  territory  and  in  those 
waters  we  should  concede  that  they  were  the  properly  of  the  Liniled  States 
juslas  much  as  the  book  which  he  held  in  his  hand  was  his  properly. 

Sir,  there  is  uo  dislinclion  for  this  purpose,  for  the  |)urposeof  theprin- 
ciples  that  we  are  applying,  between  nations  and  individuals.  F  ought 
perhaps  to  say  that  my  learned  friends  .Mr  Carter  and  .Mr  Phelps,  and  I 
think  Mr  Coudert  too,  did  not  suggest  that  there  was  any  distinction. 
They  say  actually  in  writing,  al  page  U  of  the  United  Slates  Argument, 
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lliiil  llio  principles  of  iriuiiicipal  law  luiiy  !)(>  invoked  for  the  purpose  of 
(•onsiili'riii^lliisrij,'lil()f properly, and Mrdiirlcrsaiil,  liial  I'roni  llie  poinl  of 
vi('\\  in  wiiicli  ho  wasconsiderinftlliis  ([iieslionof  propei'ly,  il  was  llie  same 
hclwccn  nations  as  liclwcun  individuals.  IL conld  scarcely  he conlradirled, 
lii'caiisotiieGovernmenI  of  the  I'niledSlales  must  be  lakcn  lo  hean  indivi- 
(Ina!  for  lliis  pnrposc.  If  llie  properly  were  allowed  in  the  (iovernnienl, 
Ihc  nation  would  he  itself  an  a^'nre);ation  of  individuals.  So  in  the  same 
way  the  various  suhjects  of  (Ireal  Britain  would  he  aide  lo  claim  pro- 
perty upon  this  principle  as  between  one  another.  It  is  put  very  pointedly 
indeed  at  page  il  in  the  following  passuftc. 

Ami  llit>  mniiici|i;it  jurispiiidi'iiro  of  all  iialions  procociling  upon  (ho  law  of  na- 
luri',  is  I'vciywlii'ii'  in  snhstanliul  ucconl  updri  Ilic  question  what  lliin}.'s  aid  llio 
sulijecl  of  |iro|)(Mlv. 


'flierefore  it  is  not  in  any  way  misrepresenting;  the  position  of  my 
learned  friend  .Mr  Phelps  if  I  indicate  that  they  do  not  hase  Iheir  case  upon 
any  dill'erent  principles,  as  applicable  to  luitions,  from  those  which  they 
would  apply  in  the  case  of  individuals. 

.Now,  Mr  President,  what  is  the  law  as  between  individuals?  Is  it 
llie  law  that  the  presence  on  a  piece  of  land  of  a  wild  animal  gives  the 
properly  to  the  owner  of  the  land  while  it  is  there?  Sir  Charles  Hnssell 
read  from  the  I'nited  Stales  authorities;  audi  am  in  Ihis  position,  that 
unh'ss  my  leai'ued  friend  Mr  Phelps  was  right  in  saying  that  one  .\mc- 
rican  .hidge  (I  think  he  was  .Mr  Justice  Nelson)  in  one  rase  where 
he  was  dealing  with  bees,  thought  that  the  presence  of  the  bees  in 
the  tre(!  —  not  bircil,  but  in  the  tree  —  would  give  the  owner  of  the 
tree  the  |iro|»erty  in  the  bees  :  unless  that  Judge  did  in  fact  e.xpress 
that  opinion,  there  is  not  a  singlt^  autliorily  for  my  learniid  friend's  con- 
tention —  not  a  single  one.  I  suggested  at  the  time  to  my  learned  friend 
the  .\ttorney  (ieneral,  —  and  Mi-  Cartel'  for  the  moment  expressed  accord 
wi  h  the  view  that  we  were  suggesting  —  that  the  learned  Judge  did  not 
mean  to  decide  anything  of  the  kind,  and  that  that  point  was  I'ot  before 
him  ;  and  when  llie  whole  of  his  judgment  was  examined,  we  submit  it  is 
|dain  that  that  learned  Judge  was  laying  down  no  diU'ei'tMit  rule  at  all,  but 
was  simply  referring  lo  the  doctrine  of  property  ni/iniip  so/i,  i.  e.  the  power 
to  lake  that  which  wasu|)on  certain  territory  or  laml  for  Ihc  time  being. 

Therel'oi'e.  Mi"  President,  what  is  oni' position  to-day  in  regard  to  this 
matter?  The  (inestion  is  the  same  belwecn  (Jreat  Britain  and  the  United 
States  as  it  might  be  between  two  ow  ners  of  the  Pribilof  Islands,  as  it  might 
Ixibetween  the  owner  of  the  island  of  St.  Paul  and  the  owner  of  the  island  of 
St.  (ieorge.  It  is  a  pure  accident,  for  the  purpose  of  the  matter  we  are 
considering,  that  both  those  islands  happen  to  belong  to  the  United  Stales. 
They  might  have  been  on  one  side  or  the  other  of  that  imaginary  line 
which  is  drawn  through  the  sea  in  oi'der  to  divide  the  territory  of  lUissia 
from  thai  of  the  United  Slates;  and  so  far  as  any  knowledge  in  the  minds 
of  the  United  States  negotiators  at  that  lime  was  concerned,  there  might 
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liavi'  lii'cii  sral  islaiitis  as  i'Idsc  Id  cucIioIIkm'  as  SI.  Paul aiitl  SI.  Iicorgc  on 
cillirr  side  of  llit>  line,  iir  lliosc  |s\ti  islatiils  IIkmiiscIvos  iiii|;lit  liavi>  iiccii 
on  i-illii'i'  side  III'  liiat  iiiia^'iiiary  liiif.  Li>t  lis,  jiisl  I'nr  a  iiiiiiiicmI,  anil 
o\\\\  lui' a  inonit'iil,  Icsl  llio  case  in  llial  |Hisiliiin.  'I'lii<  SI.  I'anI  islantlcr 
inif;lit  say  llial  llic  seals  bred  iipoii  his  island  lainc  haiK  lo  his  island, 
and  Ihal  wliilo  Ihcy  were  on  his  island  he  could  provrnl  anyltody  rnuu 
killing  IhiMn,  he  could  jircvcnl  aiiyhody  tVoin  coining  ami  liiinlin^ 
thcni ;  and  Ihc  sann*  would  apply  lo  llic  walcrs  wilhin  which  he  was  sup- 
posed to  liaM-  e\ciusivedoniiiiion.      lam  in  Ihis  posilion.Sir  :  —Thai solar 
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fallacy  which  I  snhniil  unilerlies  Ihe  wrillen  and  oral  ar^i 


lueulsormy  learned  IViends  is  concerned,  llier(>  is  ind  an  aulhorily  or  a 
v(<sli^(>  ol'anlliority,  iheyond  llial  lo  which  I  lia\e  made  passing  rererence 
and,  which  has  lit>eii.  I  siihinil,  uiisiinderslood,'!  which  has  laid  down  a 
dill'erenl  pro|POsilion.  There  is  iiol  a  vesli^e  of  aulhorily  wilh  which  I  have 
lo  coiiteud.  On  tlii>  eonlraiy  Ihey  are  all  in  my  lavor.  ItuI  my  learned 
friends,  Knowing  Ihe  e\lreine  dil'ticnlly  of  llieir  position,  adduce  iu  their 


aid  a  doctrine  w 


hich 


recoL'ui/  .1 


as  i;iviui;  what   is  called,  iiol  an 


ihsoliile  |U'op(>rty,  hnl  a  ipialilied  property  :  and  may  I  he  permitted  lo  say. 


Sir,  a  iloctriiie  which,  if  men 


presence  upon  llie 


elands  had  h 


suf- 


licieut  lo  };i\e  the  ahsolnle  title,  would  have  lieen  wholly  unnecessary; 
because  I  a};ree  iu  the  view  presented  hy  soiik;  memhers  of  the  Trilmnal 
Ihal  if  there  he  absolute  propiM'ty  iu  a  Ihiu};,  that  properly  follows 
lh(>  lliiiif;  where  il  f,'oes,  and  does  not  depend  iipim  ;:eof;iaphical  bounds 
at  all.  .My  learned  friends  beiut;  pressed  hy  Ihe  diflicnilies  of  their 
posilioii.    invoke   what    is    called    (uiinius   rrrrrli'iii/i. 

Tho  President.  — Sir  Itieliard,  I  heu;  to  observe  that,  even  admilliiif;' 
lh(>  statute  law  id'tlie  I'liited  States  was  to  atlrihiite  properly,  as  !,ord 
llauiieii  ju-ty  oh>er\ed,  some  |ieopIe  allribiit(>  In  it.  in  the  |;aui(>  oi'  the 
lish  or  tlie  birds,  iu  any  di'liiiile  pari  of  the  territory  of  the  I'liited  States, 
il  would  not  be  implied  that  other  nations  would  acknowli>di;('  that  pro- 
perty anywhere. 


Sir  Richard  Webster. 


That,  of  CO 
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■ilaiice  of  what  I  was  sayiiij;,  and  we  must  assume,  and  we  must  do 
injustice  to  the  lawyers  of  Ihe  I'liited  States  if  we  assume,  that  in 
;ard  of  Ihis  consideration  thev  have  framt>d  their  statutes  as  claimiii;; 


projierty  in  these  wild  annua 


no 


I  oulv  while  thev  are  on  land  and  in  ter- 


ritorial waters,  but  when  they  are  to  be  found  iu  any  part  of  the  bitjh 
sea.  I  do  not  wish  lo  ijo  back  upon  that,  because  I  do  not  think  il  is 
fair  or  just  to  iiuputi'  such  a  meauiiii;  to  Ihe  framers  of  those  slatules 
when  it  is  not  lo  be  i;alhered  from  the  statutes  tbeuiselves.  lint,  Sii',  il 
is  siiflicieut  f()r  my  |iiir|)ose  to  point  oiil  wilh  reference  to  the  idiservalion 
you  have  made  that  when  we  refer  lo  the  principles  upon  which  llio  law 
of  properly  in  llio  Uuiled  Slates,  (irealHritain,  and  other  civilized  nations 
is  based,  we  do  not  lind  any  aulbority  for  Ihe  su^j;estiou  that  the  presence 
of  Ihe  animal  u|>on  Ihe  land  or  within  terril(U'ial  waters  ^ives  auylbinj^ 
more  than  a  greater  right  and  opporlnnily  of  killing,  because  you  can 


-  i:i||  — 

ki'i'|i  iillii'i'  |ii'(i|il('  IVdiii  I'diiiiiin  llii'i'"'.  II  il'H's  iiiil  incn-iwt'  your  |ii'(»- 
|)i>i-lv  ill  llic  iiiiiiniildiic  iiilii.  II  is  i>(|iiiill\  sii  wIu'IIum-  IIic  aiiiiiiulliiis  itii 
(iiiiiims  rcrrrlriiiH  w  wlicllicr  il  lias  nol.  IT  you  ciuifiilrli  il  llifiT,  you 
can  laKi'  |i(tHs<>ssioii  ofil,  and  whrii  \imi  liavi'  laki>ii  jiossi'ssioii  of  il,  i|  is 
your  |iro|it<rly,  ami  nol  lill  IIkmi,  and  only  as  loiif;  as  yon  can  ki'i'p  il  in 
yoiir  |ioss(<ssioii  anil  no  lousier. 

Now.  Sir,  when  ymi  nmm'c  ;;ooil  i'iioii!;ii  lo  indicali-  llial  ymi  nncic  lol- 
lowiiin  wlial  I  vciilnriMl  In  |inl  liclorc  yon,  liy  niakiiif;  lliul  oitsi-rvalioii, 
I  \vas|ioinliii^' onl  llial.  loriin^' lln-ir  posilion,  limy  claitiKMl  loliavo  lliis 
in'opi'i'ly  liy  wlial  llicy  arc  |iii<asi'd  lo  call  an  a|i|ilicaliini  ol'llic  doclriiD'  of 
iinhniii  rrrvrtnidi. 

Senator  Morgan.  Mo  yon  conlciid  liial  llic  I'liilcd  Stales  (lovcrn- 
mcnl,  Sir  IliclianI,  have  not  lorliiddt'ii  ils  citi/cns  to  ac(|iiirf  tlic  |privali« 
o\viicrslii|i  of  t'nr-scalsiin  the  islands? 

Sir  Richard  Webster.  I  lliinK  the  lliiili>d  Stadcs  has  larniillcd  ils 
cili/i'iis  to  ac(|iiirt'  inivalc  (>\vncrslii|»  wilh  their  licence. 

Senator  Morgan  .    -  'riie  lessees  \on  mean'.' 

Sir  Richard  Webster.  —  The  lessees;  yes,  Sir. 

Sent,  tor  Morgan,  —lam  speakiii;^  of  private  eiti/.(>iis  thai  are  nol 
lessiM's. 

Sir  Puchard  Webster.  -Only  lu'caiise  they  have  nol  pit  the  rij;hl  lo 
j;o  Iheiv.     That  is  all. 

Senator  Morgan.  -  I  am  speakiiit;  of  private  cili/.ens  who  liav(^  llio 
ri-hl  to  p.  there? 

Sir  Richard  Webster.  —  Certainly.  Only  liecaiise  the  (iovernmenl 
had  said  llial  :  '•  .None  of  our  ciU/.t'iis  shall  kill  seals  on  the  I'riliilof  Is- 
lands except   with  our  leave.  " 

They  hiive  iwd  allered  the  law  of  property  at  all.  The  lessee  has 
110  properly  in  Ww^{\  seals  nnlil  In^  has  killed  them.  Mr  Senator,  I  ad- 
dress you  as  a  lawyer  upon  Iliis  mailer,  and  I  <  '  you  lo  consider  my 
argument  simply  and  solely  in  thai  position,  nd  I  sniimit  to  ymi 
thai  llie  lessee  has  no  properly  in  any  one  of  those  seals  iinlil  he  has  kill- 
ed il,  and  that  the  law  (d'Ihe  L'niled  Stales  has  nol  };i\en  that  lessee  any 
properly  in  Ihe  seal  nnlil  il  is  killed. 

Senator  Morgan.  I  should  suppose  h(>  woiihl  have  |)ro|»erly  in  the 
seal  I'roin  the  lime  he  ccmimeiiceil  driving  it  lo  the  shamhles  lo  i)e  killed. 

Sir  Richard  Webster.—  I  heg  your  pardon,  lie  has  no  pro|)erly  nnlil 
he  has  siici'eeding  in  capliirinn  il.  I  admit  thai  he  would  have  evinced 
Ihe  intenlion  of  taking  possession  of  il,  just  in  Ihe  same  way  as  when 
I  point  my  gun  at  a  wild  pheasant  or  a  wild  duck  i  evinc(!  my  inlenlion  of 
shooljng  it  if  I  cim,  and  of  taking  possession  of  il  and  making  il  my  own ; 
hill  I  may  miss  with  lli(>  gnu,  and  Ihe  man  may  nol  succeed  iu  driving  the 
seal  to  Ihe  place  wh(>re  he  can  knock  il  upon  the  head.  II  is  nol  Ihe  in- 
lenlion lo  drive  Ihal  seal  thai  gives  jiroperty. 

Senator  Morgan.  —  What  hecomes,  then,  of  the  pari  of  the  slaliiles 
that  prohihits  hiinling  i)y  citizens  of  Ihe  I'uiled  Slates. 


—  in  12  — 

Sir  Richard  Webster.  —  Tliiit  lias  llii'  eirwl  ol'suyiiij^  tlial  nolxtdy  else 
may  no  llicrc  iind  try  lo  luKc  iios-icssimi. 

Senator  Morgan.  —  I  mt'aii  milsido  the  tliiTo  mile  liiiiil,  any  v\ lion-  in 
Uoiirin^  Sea? 

Sir  Richard  Webster.  —  Thai  is  siiii|ily  and  sniidy  thai  tlio  I  iiili'd 
Slalos  lias  said  llial  in  llm  iiiliMi'st  id' lis  I'cvi'iini-  il  nnIII  |)i'(>v(>nl  lis  cili/ons 
fi'dm  Killini;  seals  —  I  mean  assnmiiij;  llial  Id  he  Ihe  eonslrnetion ;  nl' 
conrsoldo  nolwanlloarfino  aj;ain  llial  was  iiotllie  original roiislnielion  — 
bill  assume  Ihat  Ihere  was  a  slaliile  llial  iid  |iers(tn  should  Kill  any  seal  in 
Itehrin^  Sea  easi  id'  llial  line  in  disliiiel  let'ins,  in  so  many  words  :  the 
resnil  of  llial  would  he  nol  Ihal  lliu  llniliul  Stales  would  elaim  any  pro- 
perly, iiol  llial  Ihe  IJniled  Stales  statiile  would  }.'ive  any  propiuiy,  liul 
thai  ill  Ihe  interest  of  ilsidf.  of  its  lessess,  ol'any  person  who  desired  iilli- 
uialely  lo  kill  seals  on  Ihe  islands  and  reduce  llieni  into  possession,  the 
I'niled  Stales  lliouf;lil  lit  lo  make  llial (;ame  law. 

Senator  Morgan.  —  Itut  would  il  nol  he  entirely  elear  llial  Ihe  person 
who  should  kill  seals  in  llelirin^'  Sea  inilside  Ihe  three  mile  liiiiil,  he  heiii^ 
ti  cili/on  of  the  United  Stales,  eonid  nol  aeqnire  any  properly  in  that 
animal? 

Sir  Richard  Webstes  —  "  would  not  he  so  nt  all,  Senator.  That 
would  he  entirely  dependeni  upon  whether  or  not  hy  Ihe  t!iiited  Slates 
law  the  properly  in  ^anie  killed  liy  a  person  unlawfully  did  or  did  not 
remain  in  him  —  a  porl'ei.tly  aeadeinie  cpieslion,  from  Ihe  point  of  view  we 
are  considerinj;.  I  really  do  not  know,  1  never  have  in(]uire(l,  wliellior 
by  Ihe  IJniled  Slates  law  — if  a  man  j^oes  on  lo  Ihe  land  of  a  lliird  person 
and  unlawfully  kills  Rame,  when  Ihat  ^ame  is  killed  it  belongs  lo  Ihe 
owner  of  the  land  upon  which  il  falls  or  whether  il  belongs  lo  the  Ires- 
passer;  hut  from  Hie  point  of  view  which  lam  consideriiij;,  il  makes  no 
dill'erence,  because  no  property  is  acquired  by  anybody  until  Ihe  thing 
is  shot. 

Mr  Justice  Harlan.  — <iame  killed  under  those  circumstances  belongs 
lo  Ihe  owner  of  the  land,  1  think,  hy  our  law. 

Sir  Richard  Webster.  —  '"hat  is  the  law  of  England,  but  I  did  nol 
know  whether  any  slaluti^  of  IIk;  United  Stales  altered  the  law  on  that 
subject. 

Mr  Justice  Harla' ,    -  There  is  no  statute  on  Ihul  subject. 
Sir  Richard  Webi  er.  —  1  am  much  obliged.  Sir.     My  answer  to  the 
Senator,  and  Ihe  ansv    r  upon  which  I  am  prepared  lo  stand,  is  that  there 
would  be  no  properl      i  anybody  at  all  until  that  game  was  ,^liol. 

Senator  Morgan.  And  that  nobody  in  the  United  Stales  had  any 
properly  in  them? 

Sir  Richard  Websl  e.  —  JNo;  not  in  these  seals. 
Senator  Morgan.        Then  how  could  anybody  acquire  property  under 
such  circumstances  ;v7//o//^  so/if 

Sir  Richard  Webster.  —  It  depends  upon  what  yon  mean  by  raliotie 
soli.     Riilionc  soli  is  the  privilege  to  kill,     I  will  pul  the  case  to  you.  Sir. 


—  i;ii;i  — 

TIm'It  NMis  iKilliint^'  Id  |>ivvt'iil  llio  liiili'il  Sliilcs  (iovoiniiiuiil  I'loin 
xiiUM^'  :  Wi'  »ill  by  lu\>  |ii'(iliil>il  cmtv  iiiii>  ol'  our  cili/oiis  tVoiii  Killing 
si'iils  unless  llicN  liiiic  a  Mioust)  from  llie  (in\i;rnnit!nl. 

Tlicn'  is  noliiiiig  to  |ir(.>v<>nt  i(.  Tlnil  iiraclicu  oxisis  in  Kngland  lo- 
ijjis.  1  I'iiiiiKil  kill  11  parlritigi!  or  I  cuiiiiot  Kill  cerlain  wild  Itirds  on  n)y 
own  land  cmmi  nnIiIioiiI  IIic  license  ol'  my  (iovernmonl.  I  |)n'siim(>  — 
I  do  niiL  really  Kiionn  —  llial  IIm;  ^anie  laws  ut  the  I'nileil  Slates  aru 
similar.  I  do  not  eare  lor  Ihe  pnrposes  of  my  argument  wliellier  lliey  aro 
iir  not;  hnl  nultudy  has  ever  preletulud  lliul  thai  license  to  Kill  gives  ii 
|iii)|ierly  ill  IIk!  gaiiii-. 

Senator  Morgan.  -  itiil  il  wonld  prevent  the  properly  IVom  being 
\est(!d  in  yon  it  yon  shot  the  game  eonlrary  to  law. 

Sir  Richard  Webster.  —  [  really  do  nul  know  that;  and  lor  my  pnr- 
pose  il  is  peiTeelly  immalerial,  beeansi;  I  do  not  care  wliclli'r,  when  tbo 
animal  is  Killed,  il  hehmgs  to  l\\t'  I  nited  Shit(!s,  or  Itidongs  to  a  pnblic 
ol'ljcer.  or  hidongs  lo  me.  My  point,  i'esperll'iilly.  Sir.  is  thai  until  il 
is  Killed  there  is  no  |)i'operly  in  anybody  al  all.  Il  is  absolnlely  immal- 
erial lo  my  argnmenl  whether  when  Hie  animal  is  Killed  and  hd^eii 
possession  of  the  properly  in  the  body  is  in  the  person  who  has  Killed 
il  or  ill  the  person  upon  wliuso  land  il  falls,  or,  if  yon  liKe,  in  Ibe  (iover- 
iiiiieiit.  'Che  whole  point  wt;  arc  disonssing  lo-day  is,  —  Is  there  any 
properly  in  the  live  animal  bel'or .  possession  has  been  laKim  of  il;  and 
I  do  nol  pi-rceivu  thai  any  light  is  thrown  npon  llial  poinl  by  consider- 
ing wbal  Iccbnical  rnlc  applies  as  to  the  properly  in  the  animal  when 
Killed. 

Senator  Morgan.  —  Then,  as  I  nndersland  you,  Ihc  only  way  of 
U(:(piiriiig properly  in  the  fur-seal  is  lo  Kill  it? 

Sir  Richard  Webster.  —  Unquestionably  Ihc  only  way  of  acquiring 
properly  in  Ihc  fur-seal  is  lo  Kill  il. 

Senator  Morgan.  —  Thai  is  what  I  meant. 

Sir  Richard  Webster.  —  1  am  nol  referring,  Sir,  if  you  please,  lo 
fiidpcM'ly  in  the  islands  thai  enables  you  lo  excliulc  other  people. 

The  President.  —  Von  can  laKe  possession  of  a  living  fur-seal,  I 
suppose. 

Sir  Richard  Webster.  —  Of  course.  I  onghl  I  suppose  lo  have  in- 
cluded llial;  but  from  the  queslion  of  Senator  Morgan  i  did  not  Ibink  be 
meant  thai. 

Senator  Morgan.  —  I  did  not  mean  that. 

Sir  Richard  Webster.  —  L«l  me  give  the  answer.  Of  course  if  you 
have  a  pond  slaked  out  on  the  shores  of  the  I'ribilof  Islands  and  you  drive 
llie  seals  into  thai  walcr  and  Keep  Ihem  there  and  feed  them  every  day, 
as  you  would  animals  in  a  zoological  garden,  then  they  become  coarctatm. 
They  become  restrained,  and  so  long  as  you  keep  them  there  yon  can 
laKe  them  out  and  shoot  Ihem  and  catch  Iheni.  You  have  reduced  those 
seals  into  possession.  You  can  possess  a  living  seal  as  well  as  a  dead  one. 
Hill  1  was  dealing  with  Ibe  case  of  a  seal  which  was  found  at  large,  swim- 


—   1311  — 

miiig,  aiitl  I  was  answering  llic  Senator  witli  reference  to  llie  point  he 
was  pntlinj;  lo  nie,  that  of  a  free  swimming  seal  in  the  liigh  seas.  .Nohody 
can,  uccordin;;-  lo  the  hiw  as  it  stands  lo-day,  ohlain  tiie  property  in  that 
seal  except  by  taking  possession  of  the  animal.  Tiial  is  my  contention, 
and  if  1  have  not  answered  yonr  qncstion  siifliciently  to  explain  my 
meaning,  1  know  you  will  indicate  it  to  me. 

Senator  Morgan.  — •  That  answers  I'e  question  entirely,  1  think. 
You  say  tliere  is  no  way  of  taking  possession  of  the  seal  except  by 
killing  it. 

Sir  Richard  Webster.  —  It  is  always  important,  Mr  ['resident,  to 
be  carel'ul  that  a  statement  of  that  kind  is  exliauslivc,  and  therefore  1 
thank  you  for  putting  tiie  question  to  me.  I  was  excluding  zoological 
gardens  from  my  mind  for  he  moment.  Of  course  1  admit  that  if  you 
retain  animals  in  the  sense  of  keeping  them  inclosed  in  a  pen,  that  is 
anollier  method  of  obtaining  possession  of  them  and  keeping  them 
alive. 

The  President.  —  Yes;  and  not  only  one  but  several  of  them  in  a 
herd,  I  suppose? 

Sir  Richar''  Webster.    —  Oh  certainly 
difference. 


there   is   not  the   slightest 


The  Tribunal  thereupon  adjourned  for  a  short  lime. 


The  President.  —  Sir  Richard,  we  are  ready  to  hear  you. 

Sir  Richard  Webster.  —  -M'"  I'resident,  by  an  accident,  and  a  very 
fortmialo  accident,  I  am  able  lo  answer,  before  I  resume  my  argument 
Senator  Morgan's  question.  .Mr  Piggott  (who  was  legal  adviser  to  the 
Japanese  Cabinet),  happens  to  be  here,  and  he  happens  to  be  able  to 
give  me.  from  his  own  knowledge,  the  references  to  the  document  that 
we  happen  to  have  in  llertslet,  here,  with  reference  to  the  action  thai 
Senator  .Morgan  called  attention  lo,  in  the  year  18.'),').  I  am  referring 
lo  llertslet,  \'ol .  X  p.  108.  The  actual  convention  is  no!  set  out  — 
it  is  in  an  earlier  voliune  —  but  in  the  yeai'  IH.'ly  a  convenlion  was 
made  between  Great  Mrilaiiuand  the  Emperor  of  .lapun  which  gave  (ireat 
lirilain  the  right  '.o  navigate  a  certain  internal  or  inland  sea  —  the  one 
referred  to  by  Senator  Moigan ,  whicli  I  helii-ve  was.  at  one  place, 
only  a  mile  and  three  quarters  or  two  miles  wide  —  or  somelhing  of 
that  sort. 

Senator  Morgan.  —  it  is  not  a  Sea  —  it  is  the  Straits  of  Sliiuio- 
noscki. 

Sir  Richard  Webster.  —  '  merely  used  the  expression  "  inland  sea  '", 
because  ii  will  be  found  to  be  used  in  the  original  convention;  but  it 
makes  no  dilVerence. 

Lord  Hannen.   —  It  is  a  passage  from  one  large  ocean  lo  iinollier. 

Sir  Richard  Webster.  —  Ves.  The  Japanese  name  is  "  Inland 
Sea  ". 


i3i;i 


The  President.  —  Was  lliul  conlincd,  to  Enghuul,  or  did  il  include 
France  and  t'lo  United  Siiites? 

Sir  Richaxd  Webster.  —  I  think,  if  I  romcniber  riglilly,  the  United 
Slides  subsequently  joined  in  it. 

Senator  Morgan.  —  Vou  menu  in  the  Treaty? 

Sir  Richard  Webster.  —  There  are  ionrleeu  |io\vers. 

Senator  Morgan.  —  We  had  no  part  in  the  Treaty. 

Sir  Richard  Webster.  —  '  ^^'H  "ol^  i^"y  '"  Ihe  Treaty  —  I  tliinU  il  will 
turn  out  llial  llie  United  Slates  got  leilher  by  Treaty  or  i)y  some  oilier 
arraiigeuienl  ,  the  benelil  of  it;  but  for  the  |)iii"()o>e  Ihat  I  am  dealing 
with  il  at  the  present  niomenl,  il  makes  no  dill'erence. 

The  President.  —  In  IStUi  was  it? 

Sir  Richard  Webster.  —  IHSIi. 

The  President.  —  Thai  was  Ihe  date  of  the  Crimean  war,  and  very 
likely  coneeriied  Ihe  luigiisli  and  {'"rench  Heels. 

Sir  Richard  Webster.  —  -Mr  I'iggotl  tells  me  there  were  fifteen  or 
sixteen  Powers  that  had  the  same  rights,  and  I  Ihonghl  thai  proi)ahly  the 
United  Slates  were  among  Iheni. 

The  President.  —  The  same  rights  by  Uonvenlion,  of  course? 

Sir  Richard  Webster.  —  l>o  not  let  thai  be  taken  from  me,  if  the 
Senator  says  the  United  States  bad  nut. 

Senator  Morgan. —  I  do  not  think  tiiey  had  —  not  to  my  recollec- 
tion. 

Sir  Richaxd  Webster.  —  If  Ibe  Senator  says  they  liad  not,  I  will  look 
it  ii|i:  but  IVoin  Ihe  poini  of  view  he  wis  putting  to  me,  it  makes  no  dill'e- 
rence. 

Senator  Morgan.  —  Not  at  all. 

Sir  Richard  Webster.  —  Certain  Powers,  amimg  others  Great  IJritain, 
had  got  these  riglits  by  Treaty.  In  I80i  a  Prince  of  the  name  of  Choshiu 
—  [i  am  referring  now  to  the  IJIh  volume  of  llerlslel  p.  1 1  i,^)  — ap|)ears 
to  have  rebelii'd  againsi  the  liien  Covernmenl  of  .lapan  and  objected  to 
lliis  right  of  passage  being  exercised  by  fnreigners,  and,  I  believi>,  ac- 
Inalh  interfered  with  ilrilish  ships  in  Ihe  coui'se  of  Iheii-  navigation, 
wheivnpou  (ireat  lirilain,  in  <"onjiuu'liou  with  the  United  Stales,  and 
willi  some  other  Powers,  nade  an  arrangement  for  coercive  measures 
which  they  should  take  to  restrain  Ihe  rebellions  action  of  Cbosbiu  wbieb 
the  (itivertimeiil  of  ,bipan  was  not  alile  lo  restrain:  and  tlie  action  refer- 
red to  by  Ihi^  learned  Senator  Ibis  morning,  was  the  action  taken  by 
Great  Itritain  lo  enforce  their  Treaty  riglds  which  existed  by  the  conven- 
tion of  US."),").  If  llic  learned  Senator  tells  me  thai  Ihc  United  Slates  had 
not  got  similar  Treaty  riglds,  of  i-ourse  life  argument  'vould  not  ap|)ly; 
bnl  I  rather  think  il  will  be  found,  when  tiie  history  is  looked  n[),  Ihal 
lliey  also  bad  Treaty  right. 

Senator  Morgan.  —  We  only  had  Ihe  privileges,  I  think,  of  the  most 
favored  nations. 

Sir  Richard  Webster.  —  Ihal  would  answer  it  al  once.     One  knows 
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wliiit  the  expression  "  favored  nation  ",  means,  —  llial  would  give  lliein, 
al  once  liie  same  rigiits.  Hiil  al  this  page  1  li.'j  the  liislory  of  it  is  referred 
lo.  It  will  be  found  that  llie  a(!tion  was  taken  in  18(ji,  pursuant  to  a 
Memorandum  which  I  will  read. 

Muiiioi'uudum  delivered  by  the  reprpsontalives  of  Great  Uritaiii,  France,  (lie  Uni- 
ted States,  and  the  Netherlands,  In  Japan  relative  to  the  coercive  measures  to  ho 
adopted  against  the  Prince  of  Chloshiu  In  the  Straits  of  Shimonoseki,  and 
elsewhere. 

So  that  the  slate  of  things  was  this  —  not  that  Oreal  Britair"  was  in 
any  way  assuming  to  take  any  action  against  what  I  may  call  the  de  facto 
and  proper  (Jovcrnment  of  .lapan.  hul  that  they  found  that  their  Treaty 
rights  were  being  infringed  by  the  action  of  a  prince  who  was  practically 
rebelling  against  the  Government  of  Japan ,  and,  tiicreiipon  they  said 
to  the  Government  of  Japan :  If  you  cannot  put  down  tiiis  rebellious 
chief,  we  will  help  you  to  do  it. 

And  the  recitals  which  I  iiavn  in  the  memorandum  before  me  are  dis- 
tinct.    The  first  paragraph  is  this  : 

When  the  Treaty  Powers  In  ISfi'J  consenied,  on  the  representations  of  llui 
Tycoon's  Knvoys.  to  oortain  Important  modlticallons  in  (he  treaties;  the  spirit,  the 
motives  and  the  extent  of  thesi'  concessions  were  clearly  set  forth. 

in  consi'ntlnff  to  the  deferred  opening  of  the  ports,  mentioned  in  the  memoran- 
dnin  signed  al  Ilie  time,  the  Treaty  Powers  were  careful  to  establish  the  fact  that 
this  postponement,  far  from  signifying  a  virtual  abandonment  of  their  rights,  was, 
on  the  contrary,  lo  he  taken  as  indiealingtheir  lirm  resolution  to  maintain  them,  by 
furnishing  the  Tycoon  with  the  means  which  lie  declared  to  be  necessary  for  secur- 
ing them  In  a  more  cll'ectual  manner. 

In  a  Word,  the  Japanese  GovenimenI  by  the  very  li>nor  of  those  representations, 
pledged  Itself  to  remove.  In  exchange  for  these  temporary  concessions,  all  the  difll- 
cultles  of  the  lime,  and  the  obstacles  which  might  opiH)se  the  development  of  our 
relations. 

But  what  have  been  the  results  of  these  promises  and  concessions? 

The  undersigned  summed  them  up,  when,  last  year  in  the  monlh  of  July,  they 
addressed  lo  the  Tycoon  an  idi'utical  note  describing  the  restrictions  placed  upon 
commerce,  tlie  murderous  assaults  committed  upon  [foreigners,  llie  closing  of 
the  Island  Sea,  and  the  attacks  made  upon  foreign  vessels  by  a  Daimlo  : 

That  was  the  Prince  of  Ghoshiii,  who  was  one  of  the  Daimios, 
who  had  been  attacking  foreign  vessels.  The  memorandum  then 
proceeds. 

The  Tycoon,  by  treating  with  foreigners  on  afoolingofequality,  has  hurt  the  natio- 
nal pridi!  of  the  Daimios,  while  he  has  damaged  their  Interests  by  reserving  to  him- 
self the  monopoly  of  the  new  commercial  relations. 


It  then  sets  out  tiie  statement  that  a  certain  number  of  these  Daimios 
had  rebelled  against  the  aulhority  of  the  Government  of  Japan,  taking,  as 
the  cause  of  tiieir  complaint,  these  Treaty  arrangements  which  had  been 
made  by  the  Government  wilii  the  various  Powers  which  were  thought  to 
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be  inconsistent  with  liie  national  dignity.  I  now  read  from  page  1147  : 

The  polilical  siliiation  of  Japan  niiglit  llierfforc  be  suiiiiiifd  up  as  follows  :  — 

Woakiipss  of  the  Tvcoon  and  iiicrfasinf;  poworlessnes.-!  of  thai  l^rhice  lo  resist 
Iho  violent  pressure  of  a  hoslile  majoril  v. 

KxislencG  of  a  [larly  fp.n.rahle  to  continue  1  relations  with  foreigners,  but  at  this 
moment  incapable  of  KJvir.;-'  elfcil  to  its  opinions. 

Finally,  armaments  of  every  kind,  prepared  with  the  loudly  avowed  intention 
of  expellin;:  all  foreifjners  from  the  connlry. 

The  position  made  fur  the  Iloprcsinilative  of  Tcjreign  Powers  is  (ho  natural  con- 
se(|ucnce  of  the  situation  and  the  tendeneics  which  they  have  just  pointed  out. 

The  residence  in  Iho  capital  is  virtually  interdicted. 

The  passage  throii^'h  the  Island  Sea  is  forbidden  lo  Ihcir  vessels,  by  means  of 
batteries  erected  wl'.i:  that  object. 

Tlicn  tiierc  is  a  fiirtlier  reference  to  other  restrictions  under  which 
foreigners  were  phiced,  and  llie  memorandum  |)roceeds  in  this  way  : 

The  recent  decision  of  the  Governments  lo  which  the  demands  on  Ihe  part  of 
the  Ja[ianese  .Mission  now  in  Rnrope  has  given  rise,  enable  Ih"  undersigned  clearly 
to  dellne  their  obligations.  The  foreign  Powers  not  only  reject  in  categorical  terms 
the  propositions  regarding  the  abandonment  of  Yokohama,  but  also  refuse,  by  anti- 
cipation, to  listen  to  any  overlin'o  for  the  modification  of  existing  Treaties  or  cur- 
laibnent  of  Ihe  rights  they  confer. 

The  inslruclions  Iransmitted  lo  llie  undersigned  arc  identical.  .All  are  directed 
to  maintain  frealy  rights  intact,  and  to  insist  on  their  coniplele  observance. 

Then  follows  a  reference  of  how  the  Treaty  rights  had  been  exercised, 
most  fairly,  in  the  interests  of  the  residents  as  well  as  of  the  foreigners; 
and  tiien  the  memorandum  savss  : 


^Vllereas  a  more  energetic  attitude  would,  on  Iho  contrary,  have  undoubtedly, 
for  inimediale  result.  Hie  dissipation  of  the  idea  now  enlorlained  by  the  daimios, 
that  patience  has  only  been  dictated  by  weakness  or  fear. 

A  vigorous  demouslralion  will  disarrange  schemes  scarcely  yet  formed,  and 
it  is  calculaterl  to  give  suppm'l  to  Ihe  parly  favorable  lo  the  maintenance  of  Trea- 
ties before  its  opponents  will  have  time  lo  crusii  it.  It  will  moreover  give  a  salu- 
tary lesson  to  lliose  senii-indopendeni  leudal  child's  who  scoff  at  the  (ddigalions  of 
Ti'i'alii's,  the  validity  of  which  they  repudiate,  and  who  for  the  justificalion  of  their 
continuous  acts  of  violenic  appeal  to  a  decrei!  still  in  existence  which  makes 
foreigners  outlaws. 

In  a  word.  Ibis  decided  attitude  may  furnish  lo  the  Tycoon  an  occasion  to  regain 
an  inlhience  which  is  slipping  from  his  weak  hands,  although  he  is  far  from  willing 
lo  abdicate  or  renounce  his  governing  poweis.  .\t  all  events  it  may  compel  this 
Prince  ithat  was  (Ihoshiu]  to  aliamlon  Ihe  system  of  duplicity  and  half-measures 
which  he  now  follows,  and  openly  declare  whether  he  wislies  lo  respect  Ihe  Trea- 
lles.  or  sides  wilh  Ihose  who  wish  tolear  them  up. 

Then  the  memorandum  further  stales  the  unanimous  agreement  of 
Hie  undersigned  to  the  course  that  is  giing  to  be  suggested,  and  then  it 
proceeds  : 

How  and  where  Ihe  lirst  blow  nuisl  be  stiuck  is  oasilydetermined  by  an  exami- 
nation of  Ihe  jiresenl  slab!  of  things. 

AVbile  Ihe  majority  of  the  parly  hostile  lo  Ihe  Treaties  lias  limited  itself  to 
nn'naci^s,  Ihe  Priiu'e  of  Choshiu  has  resolutely  taken  the  initiative  of  attack,  by 
prohibiting  to  foreign  vessels  all  access  lo  the  Inland  Sea,  and  by  stopping  the  snp- 
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plies  ol  produce  for  Iho  Nagasaki  iniirkot  carricnl  on  l).v  nalivo  junks  as  has  been 
shmvn  by  llie  successive  n^poiis  received  IVoin  the  Consular  A^'enls  al  liiat  port; 
sucli  a  continued  violation  of  Ihe  l^aw  of  Nations  and  formal  negation  of  Tr.'aty 
ri^'hts  has  been  cncourascd  by  tin;  ini|)unily  which  those  perpelratin};  Ihe  acts  have 
been  allowed  to  enjoy. 


The  President.  —  I  believe  llic  point  is  very  clearly  made  out. 

Sir  Richard  Webster.  —  T'lal  memorandum  was  signe<t  by  all  llie 
I'owcrs  I  liave  mentioned  —  llie  United  States  amonj;,'  tliem  —  relying 
and  insisting  upon  their  rif;iits  under  that  Treaty. 

Senator  Morgan.  —  With  deference,  1  do  not  believe  that  llie  point 
has  been  clearly  made  out,  and  I  beg  to  state  the  reasons,  in  deference  to 
the  judgment  of  the  learned  President. 

T^e  President.  —  I  mean  with  reference  to  what  Sir  Hichard  told  us. 

Senator  Morgan.  —  .My  reason  for  saying  that  is  tbi'^  :  The  Tycoon 
of  Japan  was  a  military  officer  who  undertook  to  put  himself  at  the  bead 
of  the  (iovcrnmcnt,  and  retire  the  Miliado  on  his  ecclesiastical  authority 
simply. 

Sir  Richard  Webster.  —  That  was  Choshiu  ? 

Senator  Morgan.  —  No,  the  Mikado —  on  his  ecclesiastical  authority 
simply,  and  to  cut  him  out  from  any  participation  in  the  civil  Government. 
The  Tycoon  while  thus  established,  was  denied  by  the  .lapanose  the  po- 
wer-; oftheCiovcrnmcut  to  make  that  Treaty  with  Great  liritain  I  have  never 
boon  informed  that  the  I'uited  States  was  a  p-arty  to  it  or  the  Nclborlands, 
or  France.  That  matter  went  on  until  a  strife,  a  revolution,  occurred  in 
Japan,  by  which  the  feudal  chiefs  (of  whom  Iho  i'rinec  of  Ghosbiu  was 
one.  Prince  Negalo)  niidertook  to  affirm  and  re-establish  the  authority  of 
the  Mikado.  The  Urilisb  (iovcrnmeut  uiulertook  to  sustain  the  Tycoon 
and  claimed  the  authority  of  the  Treaty  it  had  madewith  the  Tycoon,  and 
in  doing  so  it  of  course  continued  to  send  its  ships  through  these  narrow 
straits  of  Shimonoscki.  The  Nclbcilands  did  tlie  same  and  the  L'nited 
Stifles  did  the  same.  When  the  Tnited  Slates  ship  was  attacked,  .Admi- 
ral Macdougal  went  down  willi  the  "  Wyoming  ",  attacked  the  batteries 
of  Pi'ince  of  GIiosImu,  and  beat  them;  also  three  ships  of  war  that 
were  stationed  in  Ibis  very  narrow  pass.  The  Tycoon  was  over- 
throw.i  ;  the  Miluido  v  as  reinstated  in  his  power,  and  no  new  treaty  arran- 
gement has  been  made  which  gives  to  any  of  these  countries  a  higher 
power  than  they  had  befoi-e.  So  thai  I  beg  leave  to  say,  !  suppose  that 
that  was  au  assertiou  on  the  part  of  (ireal  liritaiu  i'l-auce,  the  Netherlands 
and  the  United  States,  that  that  was  a  |)arl  of  the  high  seas  —  a  part  o 
the  open  sea  —  through  v,!:;c!i  llie  ships  of  all  countries  had  the  right  to 
pass,  and  that  was  at  the  bottom  of  ti;eir  contention. 

Sir  Richard  Webster.  —  I  ">»ly  **!i.v,  Senator,  with  great  respect,  that 
from  your  own  recital  ol  it  1  should  hi  ve  thought  that  the  contrary  con- 
clusion nuist  liavc  been  drawn.  Tiiat  the  rights  were  originally  given 
by  Treaty,  as  far  as  (ireat  Mritain  was  concerned,  there  is  no  doubt ; 
and  the  fact  that  there   has  been  no  fresh  Treaty   since  then,  seems  to 
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me  to  point  to  the  irresisliblo  inlorence  that  on  the  rebellion  of  Clioshiu 
against  the  lawful  iiulhority  being  put  down,  the  old  Treaty  rights  re- 
vived, and  that  we  have  continued  to  navigate  the  island  waters  under 
the  Treaty. 

Senator  Morgan.  —  There  was  just  the  contrary  contention  by  the 
United  Slates,  and  upon  that  we  paid  back  the  indemnity  money  to  Japan 
thai  she  had  paid  us  ou  that  oiu'asion. 

Sir  Bichard  Webster.  —  I  am  only  dealing  with  the  information  I  have 
before  nic;  hut  certainly,  so  far  as  I  have  been  able  to  obtain  information 
from  the  original  documents  at  my  disposal  during  the  interval  of  the 
adjoui'nincnl,  they  appear  at  present  to  supjjorl  the  view  of  this  tran- 
saction that  I  have  ventured  to  put  before  you.  Of  course  if  there  he 
olheroflicial  documcnls  which  show  I  am  wrong,  I  shall  at  once  admit  it; 
but  1  cannot  admit  it  in  the  face  of  the  documents  which  are  the  only 
ones  to  which  1  have  access  up  to  the  present  Lime. 

The  President.  —  .Mr  Senator,  your  opinion  would  be  that  the  United 
States  did  not  acknowledge  the  liberty  of  passing  through  these  straits? 

Senator  Morgan.  —  it  demanded  the  liberty  of  passing  through. 

Sir  Richard  Webster.  —  I  cannot  help  thinking  it  will  turn  out  that 
Ihey  claimed  it  under  the  "  favored  nation  "  clause,  which  was  the  idea 
that  passed  through  Senator  Morgan's  mind  —  I  cannot  help  thinking  it 
will  turn  out  that  there  was  a  favored  nation  agreement  between  Japan 
and  the  United  Slates  under  which  the  United  Stales  claimed  the  same 
privileges  which  ("ireat  lirilain  had. 

Senator  Morgan.  —  If  so,  there  must  have  been,  at  the  same  time, 
some  oilier  jiistilicalion. 

Sir  Richard  Webster.  —  Following  the  actual  documents,  I  cannot  but 
assuuK!  Ilial  when  (ireat  Powers  |)ut  forward  Treaties,  that  vcaX  hoiui  fide 
straiglitl'orward  action  was  taken  by  the  (Jreat  Powers. 

The  Prtsident.  —  At  any  rate,  one  fact  is  clear  —  Ihat  the  Straits  are 
less  Hum  lliree  miles  wiile. 

Senator  Morgan.  —  They  are  about  a  mile  and  a  half  wide. 

The  President.  —  Then  it  wduld  seem  they  were  territorial  waters 
unless  Japan  was  biouglil  to  sui'rcnder  what  they  considered  as  inland 
waters. 

Sir  Richard  Webster.  —  The  tirsi  right,  as  far  as  Great  Britain  is 
coiicei'iied,  was  bv  Treaty. 

Senator  Morgan.  —  They  had  been  open  to  llio  nations  of  the  world  — 
for  a  great  many  ycMirs  prior  lo  the  action  on  the  part  of  Great  IJritain  in 
making  the  Treaty. 

Sir  Richard  Webster.  —  The  original  right  of  Great  Britain  lo  go 
through  was  bv  Treaty. 

Lord  Hannen.  —  Great  Britain  i)referred  to  take  it  by  Treaty  rather 
than  lo  assert  it  as  an  international  right. 

Sir  Richard  Webster.  —  It  does  nol  seem  lo  me  that  il  is  very  close 
to  the  point  I  was  arguing;  but,  of  course,  the  Senator  was  good  enough 
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to  say  lliat  he  desired  it  examined  by  the  (Counsel  of  both  parlies;  and  I 
believe  (I  speak  with  authority  on  this  matter  as  my  learned  friend 
Mr  I'ifjgott  is  present,  I  have  given  an  accurate  account  of  the  transac- 
tion as  far  as  dreat  Britain  is  concerned  unless  documents  are  produced  to 
siiow  that  I  am  wrong  in  that  matter. 

You  will  remember,  Sir,  at  liic  udjour'ment  of  the  Tribunal,  I  had 
pressed  most  strongly  that,  in  the  case  ol  all  wild  animals,  in  order  to 
acquire  property,  possession  must  he  taken;  and,  in  reply  to  the  ques- 
tions put  by  the  Senator  before  the  adjournment,  my  contention  is  that 
no  property  at  all  could  be  acquired  in  a  seal  inside  or  outside  territo- 
rial waters  till  possession  had  been  taken,  and  the  only  way  in  which 
properly  could  be  acquired  is  oy  taking  possession;  and,  wilh  reference 
to  the  point  he  put  to  me  as  to  what  would  happen  if  a  United  States' 
subject  killed  a  seal  in  the  waters  of  Behring  Sea,  1  would  reply  to  him 
that  prior  to  the  year  1889,  when  President  Harrison  came  into  Oftice 
and  the  law  was  extended  over  tiie  waters  of  Behring  Sea  up  to  the 
easterr  line,  there  was  no  prohibition  against  the  killing  of  male  seals 
at  all  outside  what  may  be  called  the  torrilorial  waters  of  Alaska.  That 
is,  to  say,  outside  the  proper  limit  of  territorial  waters,  there  was  no 
prohibition  against  a  Linited  States'  subject  shooting  a  male  seal,  and  he 
would  have  acquired  the  right  of  property  in  that  male  seal  by  shooting 
it,  or  killing  it,  or  by  capturing  it,  and  by  no  other  operation. 

Now,  I  desire  to  supplement  what  I  said  in  regard  to  ibis  matter  by 
referring  to  two  authorities  only  bearing  on  the  question  you  were  good 
enougii  to  put  to  me  with  reference  to  keeping  the  animals  alive  in  a  pen 
or  in  an  enclosure.  It  is  a  question  entirely  of  whether  the  enclosure  in 
which  they  are  held  is  such  that  you  can,  at  any  time,  lake  possession 
of  tliem  and  capture  them.  That  is  referred  to  at  page  31  of  the  British 
Argument;  and  three  authorities  are  given,  one  taken  from  a  book,  which 
I  think  Mr  Justice  Harlan  has  been  recently  looking  through.  Pollock  and 
Wright's  book  on  "  Possession  in  the  Common  Law",  and  I  read  from 
page  31  of  our  Argument   : 


Trespass  or  llicl'l  c:innot  at  CDininon  law  l)i^  coniiiiillod  of  liviiij,'  animals 
ferd'  niilitric  unless  tlicy  arc  layii'  or  ponliiiod.  Tlicy  may  bo  in  the  park  or  pond 
of  a  |)ors()n  who  lias  the  excliisivn  rifilit  to  lake  them,  but  they  are  not  in  his 
possession  unless  they  are  either  so  iMUiliuod,  or  so  powerless  by  reason  of  imma- 
turity thai  they  can  bu  taken  at  |deasure  with  certainty. 


And  then  two  instances  of  that  are  given,  both  of  which  are  authori- 
ties in  our  Courts, —  Yoiiiif/  v.  Hitc/ietis,  where  fish  only  partly  in  a  seine- 
net  were  held  not  to  be  in  possession;  tiiat  is  lo  say,  they  were  not  sufli- 
ciently  captured  :  and  Bpyina  v.  lievu  Pof/iudn,  where  (Ish  in  irrigation 
tanks  in  India  (Ihat  is  to  say,  large  tanks  not  like  ordinary  ponds  or 
stews,  where  lish  are  kept  when  in  possession)  were  held  not  to  be  in 
possession. 

Ur  Justice  Harlan..  —  I  siiould  like  to  say  that  you  must  read  the 


nmim^t 


—  \Ml  — 

sentence  sueccedinj;  llie  one  you  read,  in  order  to  gel  at  tlie  lull  meaning 
of  it  till'  author. 

Sir  Richard  Webster.-  —  I'lii  succeeding  sentence,  as  tiie  learned 
Judge  asiis  nio  to  read  it,  is  this  : 

All  aiiiiiinl,  onco  lainoil  or  rodiiimed,  may  conlinufi  in  a  man's  possession, 
altlionj;)!  il  My  or  run  aijioad  at  its  will,  il'  it  is  in  tlin  liabil  of  n^liirning  regularly 
lo  a  place  where  il  is  under  his  complete  conlrol;  such  habit  is  commonly  called 
'•  (iiiiiniis  nri'rieiidi  ". 

Tlie  learned  Judge  must  pardon  me  for  pointing  out,  with  great  defer- 
ence, this  does  not  hear  on  the  question  of  w/iiit  it  siff/hient  jiossessioii . 
I  am  not  on  tlie  question  of  aii'unus  rerer/endi  now,  or,  I  am  sure  unin- 
leiitionally,  he  would  not  have  diverled  the  mind  of  tiie  (lourt  from  the 
((uostion  of  what  is  sufliciont  possession.  I  am  not  on  the  question 
of  how  that  possession  is  continued,  hul  what  is  suflicient  possession; 
and  the  test  of  suffiency  is  that  they  can  be  taken  at  pleasure  with  cer- 
tainly; and,  in  the  same  way,  I  shall  show  you  liiat  animals  which,  in 
the  proper  sense  of  the  word,  have  llie  animus  reiwrteudi  can  be  so  taken 
without  exception. 

II  is  lo  lie  nolod  thai  the  taking  of  an  animal  fer.v  nnlurse  found  at  largo,  though 
in  lad  having  an  finiiniis  revirli'iidi,  will  not  ho  llicl'l  il'  Iho  taker  had  nol  the  moans 
of  knowing  that  il  was  reclaimed;  not  because  then'  is  no  trespass,  but  because  an 
essential  ingredi(Mit  o(  miimus  /'unuiili  is  excluded  by  his  ignorance  that  there  was 
an  owner.  In  some  cases,  also,  theft  is  excluded  by  reason  that  the  taking  is 
consliluted  a  lesser  offcmce  by  Statute. 

Mr  Justice  Harlan.  —  1  only  referred  to  it  beciiuse  it  was  used  there 
in  the  argument  to  demonstrate  the  right  lo  take  them,  and  the  right  of 
possession  was  gone  wiieii  they  left  the  enclosure.  I  only  meant  to  sug- 
gest that  thai  sentence,  taken  in  connection  with  the  one  you  read,  would 
perhaps  give  the  whole  mind  of  the  Author. 

Sir  Richard  Webster.  —  If  tiiat  impression  is  conveyed  by  Ihat  pas- 
sage in  the  argument,  it  is  not  wiial  tiie  persons  who  framed  the  argument 
meant.  NN'liat  the  persons  wiio  framed  the  argumenl  meant  was  what 
is  the  question  of  what  is  suflicient  possession,  and  that  thai  can  be 
retained  by  animus  rcvcrlcndi,  nol  only  do  we  not  dispute,  but  in  the 
subsequent  passage  that  is  pointed  out.  I  do  not  think  with  great  defe- 
rence a  lawyer  would  have  staled  it  diirerently,  though  doubtless  he 
would  have  been  careful  to  point  out,  that  possession  is  preserved  by 
what  the  law  calls  animus  rererlendi  because  you  have  lo  differentiate  the 
case  of  animals  of  which  possession  has  been  taken. 

The  President.  —  Do  you  understand  the  last  phrase  you  read  from 
Pollock  and  Wright  as  meaning,  that  when  there  is  no  animus  furandi, 
when  one  takes  this  reclaimed  game  out  of  premises  where  it  is  generally 
kept,  ho  would  legally  gel  possession  of  it'.' 

Sir  Richard  Webster.  —  I  think  that  is  nol  the  sentence  lo  which  the 
learned  Judge  referred.  The  distinction  would  alTect  the  question  if  its 
being  a  crime,  but  would  nol  touch  the  question  of  property. 
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The  President.  —  You  do  not  think  liie  oilier  iilludes  lo  llie  quoslioii 
of  properly. 

Sir  Richard  Webster.  —  I  lliiiik  llie  question  of  properly  cndod  al  liic 
words  "  Sucli  habit  is  called  an  animus  rcvertemli" . 

Those  are  the  Iwo  sentences  lo  which  Mr  Justice  ilarluu  called  my 
altontion  lo.  I  only  read  I'lirllier  in  case  I  shouhl  have  ouiitlcd 
nnylhiu}?. 

The  President.  — Slill,  il  was  inlereslinj;;. 

Lord  Hannen.  —  The  Authors  go  on  lo  point  out  thai  even  it  the 
animal  has  hcon  lamed  and  reclaimed,  yet,  if  it  is  al  large  so  Ihat  the  taker 
has  no  means  of  knowing  il  was  private  property,  il  negatives  the  idea  of 
his  having  the  animus  furaudi. 

The  President.  —  Yes;  but  what  as  lo  the  question  of  property? 

Lord  Hannen.  —  It  does  not  touch  the  question  of  property  in  the 
man  who  has  reclaimed,  but  only  deals  with  the  guilt  of  the  person  who 
look  it. 

The  President.  —  You  would  consider  the  man  who  reclaimed 
remains  legal  owner. 

Sir  Richard  Webster.  —  As  my  Lord  Hannen  put,  if  the  animal  was 
his  on  the  ground  of  having  been  tamed  and  reclaimed,  and  il  was  going 
to  return  lo  his  dominion  or  place,  it  would  still  remain  his. 

The  President.  —  So  that  the  man  that  intercepted  it  would  not  be 
punished  for  lliefl,  but  il  would  not  alter  the  properly. 

Sir  Bichard  Webster.  —  Yes.  Take  the  case  of  a  lame  stray  horse; 
I  douhl  very  much  if  a  man  could  be  punished  for  tlinft  if  he  simply  caught 
the  horse,  and  did  not  know  whose  it  was,  and  kept  it.  He  would  have 
no  defence  to  an  action  for  not  bringing  it  back;  but  he  could  not  be  char- 
ged with  Ihcfl,  because  he  wopdd  say  :  —  Il  was  a  stray  horse,  and  1  took 
it  because  no  one  was  lliere  with  it. 

I  will  not  overlook  this  question  of  aniniiia  recertendi,  and  I  assure 
Mr  .luslicc  Harlan  that  I  had  not  the  sliglilexl  idea  of  suggesting  thai 
property  might  not  hi^  conlinued  by  means  of  animus  reveiicndi  hut  il  was 
the  second  branch  of  thai  which  I  was  about  lo  address  myself  to. 

Mr  Justice  Harlan.  —  You  must  excuse  me,  I  did  so,  because  in 
printed  Argument  of  Great  Britain  il  is  introduced  in  the  discussion  of  the 
question  of  properly. 

Sir  Richard  Webster.  —  I  think  quite  rightly,  but  you  must  look  at  the 
argument  as  a  whole. 

Mr  Justice  Harlan.  —  \  understand  and  I  ,only  meant  that  that  sen- 
tence should  be  taken  with  the  one  quoted  in  the  brief  lo  get  the  full 
mind  of  tin-  aiitluM'. 

Sir  Richard  Webster.  —Yes,  I  think  the  answer  is  to  consider  whether 
the  person  who  framed  il  was  considering  the  whole  subject  or  part  of  it 
and  I  understand  they  were  only  dealing  with  possession  as  distinguished 
from  how  that  possession  would  be  continued. 

Sir,  I  cannot  slate  this  question  of  what  is  sufficient  possession  belter 
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lliiiii  in  llie  liinjjuago  of  Siivigiiy  wliiili  is  ciled  in  llie  United  Stales  Ar- 
gument page  108  : 

\Vil<l  animals  aic  only  imssossod  so  Ion;;  is  sonic  special  (lis|iosilion  (ciislodia) 
exists  which  onahlcs  ns  aclnally  to  pot  llicm  into  our  power.  It  is  not  every  ciis- 
todia,  therefore  which  is  siifllcienl  ;  whoever,  for  instance,  keeps  wild  animals  in  a 
park,  or  llsli  in  a  lake,  has  iindonhledly  done  somethirif;  to  secnre  thom,  bnl  it  does 
not  depend  njion  his  mere  will,  hut  on  avarielyolaccideiits  whether  he  can  actnaliy 
catch  Ihcin  when  he  wishes,  consequently,  possession  is  not  here  retained;  quito 
otherwise  with  llsh  kept  in  a  stew,  or  animals  in  a  yard,  because  then  they  may 
be  caught  at  any  moment.  Third  ly,  wild  beasts  tamed  artidcially  are  likened  to 
domesticated  aninnd'i  so  long  as  they  retain  the  habit  of  returning  to  Iho  spot  where 
their  possessor  keeps  them  {dunce  animiim,  i.  e.  cdimwiiuliiiem,  revcrfciidi  luihet). 

.Now  I  resume  tlie  thread  wliicli  I  dropped  just  hi'fore  the  adjourn- 
ment. Pressed  witii  tiie  difliculty  of  contending  successfully  tluit  the  pre- 
sence of  the  wild  animals  on  land  or  in  lorrilorial  waters  was  suldcient. 
the  advisers  of  the  United  Stales  have  endeavoured  to  supplement  their  case 
by  saying  that  the  property  that  the  United  Slates  or  the  owners  of  lands 
have  de|)endson  animus  revvrtcndi.  In  that  Ihey  arc  guilty  of  two  fallacies. 
One  I  have  endeavoured  to  expose  ;  the  oilier  1  am  about  to  expose.  The 
two  fallacies  are,  first,  that  the  suggestion  lliat  mere  presence  of  the  wild 
animals  upon  the  islands  gives  property  al  all  in  Hie  animal  :  and,  second, 
that  Ihat  |)roperty  whalever  it  was  is  retained  by  what  they  are  pleased 
to  call  (iiii/)ius  rererlendi. 

\  address  myself  as  closely  as  1  can  to  the  second  branch  of  the  argu- 
ment. I  must  put  my  proposition  somewhat  boldly,  but  I  am  open  to 
refutation  and  answer  if  I  make  a  mistake  therein  —  I  assert  there  is  no 
instance  in  the  books  where  the  doctrine  o[  animus  revrrtciu/i  has  been 
applied,  where  possession  had  not  been  already  previously  taken.  I  say 
the  doctrine  of  animus  meilcndi  only  applies  where  |)Ossession  has  been 
taken,  so  that,  in  fact,  Iho  jiersoi)  has  had  at  some  time  or  other  the  power 
of  taking  and  actually  capturing  and  possessing  the  animals.  I  care  not 
which  animal  be  chosen,!  will  lake  only  one  of  ihe  fouror  five  instances 
there  are  in  the  books  to  which  attention  may  he  called  ;  but  1  should  like 
to  lake  Iwc,  one  of  which  certainly  appeared  very,  very  often  in  the  argu- 
ment of  my  learned  friend,  .Mr  Carter,  because  1  could  not  help  thinking 
that  like  the  bee  that  returns  to  the  llower  from  lime  to  lime  to  get  honey 
from  it,  whenever  my  learned  friend,  .Mr  Carter,  was  a  little  exhausted,  be 
returned  to  the  bees  themselves  as  his  slock  instance;  and  I  do  not  think 
1  shall  be  wrong  in  saying  that  those  highly-favoured  bees  appeared  half- 
a-dozen  limes  in  my  learned  friend,  Mr  Carter's  argument,  not  too  often 
for  my  purpose,  because  they  are  a  very  elTectivc  illustration  of  what 
I  mean;  I  will  lake  liie  case  of  the  bees.  There  is  never  any  properly  in 
the  bees  whatever  till  they  have  been  hived.  Every  authority  agrees  on 
that  —  Homan,  English,  American,  French.  There  is  no  property  in 
the  bees  whatever  till  they  have  been  hived.  What  does  hiving  mean? 
Hiving  means  that  in  a  house  prepared  for  the  reception  of  the  bees,  mo- 
veable if  it  is  considered  desirable  they  should  be  moved  —  a  skip  either 
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iiia(l(!  ot'slraw  or  ii  slriicliiit!  (tf  wood  ciiimblc  of  beiii}?  closuil.so  lliiil  llie 
bcfs  ciui  be  currit'd  awiiy  when  in  llic  hive,  if  you  (it'sirc  to  Isilvc  llicin 
lo  unolhor  phuo  in  Ihal  iiivi' ;  wIkmi  lhi<y  imvi>  Ixmmi  so  bivini  and 
by  Uicir  baiiils  coiitiiiiu*  lo  ri'luiii  lioine  Id  llial  liivf.  Ilii'ii  so 
long  and  so  loiij;  only  is  llicrc  a  |ii'o|t(Ml\  in  IIk;  swarm  or  llie  herd, 
if  my  learned  friend  likes  il,  or  I  lie  hive  of  bees,  Take  |>ij;eons 
in  a  doM'col.  The  dovecot  is  |iro\i(led  and  is  repealedly  closed  al 
nif^ht,  but  whellier  closed  at  niifht  or  iiol,  it  coidil  be  if  necessary.  In 
bolh  cases  Ihert^  is  food  supplied  where  il  is  desirable  thai  Ibe  animal 
slioidd  have  food. 

The  President.  —  Von  do  not  speak  of  a  lame  dove  now. 

Sir  Richard  Webster,  —  I  speak  of  a  dove  or  pi};eon  in  respect  of  which 
Ibis  (iiiiiniiK  rvrcrlciiili  is  supposed  lo  conliiuie  the  possession  —  pigeons 
in  a  dovecot  or  pigeon-house.  It  depends  on  what  you  call  lame.  b(>eansu 
there  is  no  case  i[i  llie  books  of  the  wild  pigeon  that  nests  in  your  trees 
or  the  rocks,  which  come  hack  ever\  day  or|every  nighl,  having  fed  in 
the  fields  cd"  the  adjoining  farmers,  being  your  pi'operly.  On  Iht!  con- 
trary, it  is  specilically  put  with  I'especl  to  the  pigeons  that  are  housed  in 
the  tlovecole. 

Lord  Hannen.  —  Homed. 

Sir  Richard  Webster.  —  Ves,  Iheir  home  is  in  the  doveeole  orpigeou- 
honsc.  W'hethei'  lliey  are  lame  birds  in  the  sense  of  feeding  out  of  your 
baud  is  a  question  of  degree. 

The  President.  —  Vou  mean  pigeons  not  fed  by  the  hand  of  man. 

Sir  Richard  Webster.  —  Well  there  are  and  Ihere  are  not  —  as  a  mat- 
ter of  fad  speaking  of  these  pigeons  if  Iliey  cannot  get  food  in  very  bard 
times  in  the  lields  they  would  be  fed  in  the  dove-col,  and  indeed  the  way 
they  aie  induced  to  come  to  the  dove-cot  in  the  lirsl  instance  is  that  fot)d 
is  scattered  and  I  hey  are  attracted  lo  it  by  the  art  of  man.  Hut  my  point 
is, and  I  challenge  my  learned  friend  lo  contradict  il,  thai  there  is  no  case 
of  the  doctrine  ofuHiiniisrcvertcm/i  being  applied,  except  where  Ibe  animal 
lias  previous  to  ilsdeparlure  been  insomeplaceinwhicb  possession  basbeen 
orcouldbe  infacttaken.  I  iiaveall  the  authorities  un(l(M'my  hand  andyou 
will  remember  them  — the  geese  that  fed  oul  of  the  man's  hand  and  were 
driven  away  by  the  Defendant's  dog  which  had  twice  been  brougiit  l)ack 
and  said  to  i)e  so  tame  Ihey  fed  oul  of  llie  man's  hand  :  the  bees  in  their 
hive  :  the  pigeons,  as  I  have  already  said,  in  their  dove-col  or  house  :  the 
deer  which  have  been  made  so  tame  that  they  will  go  into  an  enclosure  or 
stable  whore  they  could  be  kept  if  it  was  desired  to  keep  them,  and  have 
been  so  accustomed  lo  it  by  the  hand  of  man  thai  they  come  back  inlend- 
ing.asSavigny  piilsit,  and!  cannolpul  il  better  tliauit  is  pul  in  page  108. 
"  To  relurn  lo  the  spol  where  their  possessor  keeps  them.  " 

iNow  wlial  is  the  case  made  to  day'?  The  case  made  to-day  is  thai 
migratory  instincl  is  e(|uivalent  lo  animus  rcrertendi,  that  is  to  say  the 
fact  that  the  animal,  the  seal,  in  the  spring  of  the  year,  comes  to  the 
land — either  Ihe  male  from  sexual  instincts,  or  the  female  lo  be  delivered 
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of  its  voiiiif;  —  lliiit  il  is  llii>  liiiliil  of  ((lining'  to  and  fro  to  llio  Iiiiiil  for  ii 
liinilcd  |iorlioii  ol  llio  yciiriiiiil  tlii-n  ri^liiriiinj;  lo  tlio  sou  —  il  is  siiid  lliat 
that  inifjratoi'y  iiistiiui  in  (•(|nival(Mil  lo  an  miiini/s  rrrrr/rm/i. 

.N')\v  I  a|i|K'al,  Mr  I'rcsidi-nt,  lo  \on  and  lo  cvcmv  nii'inlicr  of  this  'I'ri- 
bnnal.  as  a  lawyer,  and  I  apjical  to  llicir  iniparlial  jnd^MiuMil  timl  llit^y 
can  nol  ordy  lind  no  aiitliorily,  Inil  mil  cvimi  a  vcsli^c  of  an  aniliorily 
for  llio  su}i(;('slion  llial  migratory  inslinrls  art;  sufliciunl  lo  j^ivi;  a  pro- 
|i(>rly  in  animals  onllii'  };i'onnd  Dial  tlial  is  wwiin'nnint  reri'iii'iuH.  Sir,  if 
llial  liclho  raso  thrrc  aro  literally  s|ii'akin^;  in  Knf;lan(l  (I  do  nol  know 
(■tion;;li  ahonl  liii>  I'nilod  Slal<  s  to  speak  of  llionii  linndiTiis  of  kinds  birds 
llial  in  Ihi'ir  migration  conif  back  lo  llio  same  idenlical  spol  —  lu  llie 
same  Irci!  and  year  wtU'v  year  mako  their  nesls  in  the  same  place  or  repair 
the  old  n(>Hts  and  occupy  the  same  phice,  and  those  iiirds  may  j;o  away  al 
other  limes  of  the  y(>ar  from  e(|uall\  iialui'al  instincts  (>itlier  climate  or 
from  some  other  cause  —  because  the  food  does  nol  suit  liiem  —  and  yet 
nol  only  is  there  no  trace  of  such  a  doctrine,  bnl  whenever  Ihe  mailer  has 
come  np  il  has  been  pointed  out  that  migratory  inslincls  are  nol  sufli- 
cienl.  Kvery  autlioi'ity  that  my  learned  friend  has  cited  supports  my 
cont(^nlion.  I  remembiM'  one  —  Ihoii^h  I  could  ;;o  through  all,  but  they 
were  exhaustively  cxamincMl  by  Ihe  Attorney  (ieneral  —  lltniiinoiid  v. 
Morlivtl  where  Ihe  crows,  or  rooks  as  Ihey  ouf;lil  lo  be  called,  built  rc-j;!!- 
larly  in  a  man's  trees,  came  i-ejiularly  tlierc!  and  were  in  the  habil  of  fre- 
(luenling  those  trees  in  his  properly.  II  was  held  on  the  sanw  principle 
we  hav(>  been  discussing,  tlioujjh  there  was  not  only  the  slron};esl  iniimii.i 
mrrlrndi  but  an  indispiilidile  miiniiis  rcrpitciidi.  thai  there  was  no  pro- 
|ierly  in  them. 

Mr  Justice  Harlan.  —  Was  nol  that  mainly  on  the  {,'ronnd  that  the 
Court  said  it  was  tin  animal  that  was  not  useful  bul  a  nuisance? 

Sir  Richard  Webster.  —  No,  lerlainly  nol.  I  say  the  whole  of  the 
earlier  part  of  the  judj;meid  proceeds  entirely  u|)on  the  (juestion  of  pro- 
perly. There  being  no  properly  in  the  animal  ai  all  as  being  an  animal 
frrw  nafiir.v,  they  do.  in  the  other  part  of  llieir  judgment,  refer  lo  the  fact 
that  rooks  arc  nol  i/xi/a/Zi/of  im  article  of  food.  If  you  will  be  good  enough 
to  look  al  the  full  repoi't  of  that  case,  you  will  lind  some  live  or  six  out 
of  the  eight  pages  of  the  .ludgment  proceed  entirely  on  Ihe  ground  I  have 
been  mentioning  to  you.  that  there  is  no  property  in  a  wild  animal  simply 
because  il  returns  and  lives  in  my  trees  or  my  ground  :  and  not  being  an 
article  of  food  comes  in  entirely  at  the  end  of  the  .ludgment,  and  is  nol 
made  the  subject  of  the  .ludgment. 

Senator  Morgan.  —  It  might  nol  do  to  assume,  accepting  your  distinc- 
tion lo  be  correct  between  migratory  instincts  and  unimitH  rcverfeiidi,  that 
the  seals  that  occupy  llebring  Sea  periodically  are  drawn  lo  those  Islands 
by  simply  migratory  instincts.  For  instance,  a  nursing-mother,  that  goes 
out  to  lind  food  in  order  lo  nourish  herself  to  be  a''  ■  ')  feed  her  young 
could  not  be  said  to  lelurn  under  a  migratory  insliuet,  but  an  aniiitits 
revertendi. 
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Sir  Richard  Webster. —  I  was  iml  iilli<iii|)lin^'  In  deal  willi  any  s|H>t'ilir 
tiiHtM'ciici'  which  iiiiiy  hi>  ilruwii  between  |iuiii('uhii'  sials  or  chisses  uf 
seals. 

Senator  Morgfan.  ~  Hut  Ihe  |ii-inri|il(>,  unless  il  a|i|ilies  clearly  all 
Ihi'oii^h,  (Iocs  iKil  a|)|il\  at  all. 

Sir  Richard  Webster.  —  If  you  say  so  and  fi;ive  judgment,  then  I  must 
huw. 

Senator  Morg;an,  —  .No.  1  do  no!  say  so.  and  I  do  nol  ^ive  jutlgnienl; 
I  make  a  sii^'^cslion  Tor  you  lo  ar^iie. 

Sir  Richard  Webster.  —  I  can  scarcely  coneeive,  Senator,  if  persons 
were  in  a  imsilioii  h>  eslahlisli  o\vnerslii|)  in  any  particular  animal,  thai 
that  would  curry  with  il  those  animals  lo  which  none  of  those  principles 
applied. 

Senator  Morgan.  —  It  mi^hl  not. 

Sir  Richard  Webster.  —  liiil  your  assumjilion  was  that,  if  the  prin- 
ciple a|>|ilie(l,  il  applii'ilall  llirou^li. 

Senator  Morgan.  —  No;  I  make  no  assumption,  I  simply  pul  a  ques- 
tion.  If  it  is  appliiMl  at  all,  slioiild  il  nol  he  applied  Ihroii^dioiil?  .And  I 
think  that  is  a  fair  (piestion  for  jou  lo  answer. 

Sir  Richard  Webster.  —  I  aj;ree;  and  I  do  nol  shrink  from  it;  you 
have  to  see  what  the  principle  is;  and  it  is  this,  not  Ihat  the  unimal  is 
pi'operly  (hiriiii;  a  jiiveti  month,  or  dnriiif;  a  certain  number  of  weeks, 
l)ul  always  property,  and  this  |)roperly  for  which  my  learned  friend  con- 
lenled  is  prop(!rty  in  the  seals  when  they  are  lliousands  of  miles  away  at 
all  times  of  the  year.  It  has  been  piil  by  .Mr  Carter  and  .Mr  (louderl 
orally,  and  in  wilting;  by  Mr  IMielps,  Ihat  Ihal  property  follows  the  animal 
wherev(!r  it  is;  and  it  mi^hl  ln^  impossible  to  juslify  a  (^laim  upon  the 
limibid  view  or  application  of  the  |n-ineiple  which  I  am  referring  lo.  Itul, 
if  I  mi^lit  a^'ain  I'espectfully  pul  my  point,  I  will  then  pass  from  it,  that 
there  is  no  f;realer  jiroperty  in  the  puji  than  Ihei'e  is  in  Ihe  inolber,  or  in 
the  two  combined;  and  I  say,  with  j^real  I'cspccl,  thai,  until  possession 
has  been  taken,  the  tine  doetrine  of  iiiiimm  revertetidi  does  nol  apply. 
If  yon  will  remember,  I  was  prolesling  against  the  idea  thai  migratory 
instincts,  speaking  of  tlu;  hei'd  as  a  wlmle,  can  be  lui'ned  into  (inimus 
rererlcndi,  bul  my  main  proposition,  which  I  enunciated  a  few  niomenls 
ago,  is,  that,  until  |)ossossion  has  been  I  iU'-n  in  the  sense  Ibat  that  ani- 
mal has  been  in  such  circunislances  Miai  I  lie  man  has  actually  captured 
il,  the  doctrine  ofdnhiiiis  rprvrtrndi  has  in:  application  of  any  sort  or  kind. 

The  wild  deci-  that  is  in  the  parii.  and  Ihat  never  has  been  lamed 
or  reclaimed  at  all  eipially  has  Ihe  animus  revprlcndi  lo  return  lo  feed, 
perhaps  to  llit^  same  pastures  as  the  lame  one.  The  hind  that  drops 
the  calf  lias  the  same  nnimiii  nwertcitdi  lo  return  and  feed  Ihe  calf 
wherever  il  may  be;  bul  imlil  possession  has  been  taken,  neilher  in  one 
ease  nor  in  the  other  is  there  any  property. 

Hut  il  may  be  said  lo  me  —  You  arc  nol  staling  the  law  as  to  the 
strongest  case  that  can  be  put  against  you  suflicienlly  fairly. 
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lli'lorc  I  coinc  If)  Ihiil  Ik.wivit,  I  would  ask  Mr  .liistico  lliirlun's 
iillfiiti(»ii  ill  jiislilicalioii  of  wimt  I  liiivi!  siiid.  Unit  so  far  Inmi  llio  doclrino 
(if  llii'  rooks  not  liciiij,'  fit  (or  food,  Ix-iiif;  l\u\  rnlionr  t/rrilniiii  or  Ilio  Itasis 
of  lli('ju(l},'iiif'iil  ill  Uunitmn  v.  Mnib'lt,  in  u  passann  s\liic|i  iiiirnrliiiiati'ly 
is  hy  a  iiiiidviMlfiicc!  not  s  l  out  in  the  Iniled  Slates  Case,  iniiiiediululy 
followinj,'  wliuro  they  (h)  slop,  and  williin  a  few  linos  of  it,  this  |iassa}j;o 
orciirs  : 

And  I'vcti  Willi  ri'spccl  to  aniiiiitis  frriv  iinlnr.v,  lli<iiij.'li  llii>.v  lir  lit  fur  fond,  such 
as  raliliils,  a  man  has  no  iikIiI  of  iiroptnly  in  Hiciii.  In  llolston's  Case,  it  was  ad- 
jiulKi'd  thai  if  a  man  makes  ooncv  burrimKhs  in  his  own  land  whirh  iiicrpaso  in 
so  Kieal  iMimlipr  llial  (licy  destroy  his  neidhhioir's  land...  he  has  no  |ir(i|M'rty  in  Ihem. 

Of  course  you  know,  Mr  Presichsnl,  that  "  conies"  are  raiihils.  it  is 
the  word  tlial  is  used  in  liiiscasi!  lo  descrihe  ral)hils. 

Mr  Justice  Harlan.  —  That  iiieans  liiat  he  lias  no  property  in  Hie  wild 
aniiiials  simply  hceause  they  are  wild. 

Sir  Richard  Webster.  —  ^".  ^i"'  ;  simply  heeaiise  Ihey  are  coining 
hack;  Ihey  arc  supposed  to  have  f;one  oil";  I  aj{ree  that  they  are  rahhils 
supposed  lo  have  ffnu\  off  the  land  of  the  man  who  made  the  eoney  hur- 
rou^hs  on  lo  anolher  man's  land. 

Mr  Justice  Harlan.  —  On  what  land  are  Ihey  killed  ? 

Sir  Richard  Webster.  —  They  are  killed  on  the  land  of  the  stranger. 
TlifiM!  are  two  adjoining  projirietors,  A  and  15.  A  makes  cone\  hiir- 
roujihs,  or  in  other  word  a  house  for  the  conies,  feeds  Ihein,  if  you  like, 
pills  down  liMiiip>  ill  hard  weather  in  order  lliat  the  conies  may  not 
eal  his  trees.  The  rahhits  run  out  of  llieir  holes  and  run  on  to  the  land  of 
the  adjoining  owner  H;  M  shoots  them.  They  are  H  's  rahhils  when  he 
has  shot  tliiMii,  anil  A  has  no  claim  against  him,  in  oilier  words  alllioiigh 
he  made  the  coiiex  hiiiToiighs,  A  has  no  |)roperty  in  them.  1  think,  Sir, 
that  as  to  the  dislincliun  which  you  have  put  to  me,  lending,  lo  re- 
move Ihe  force  of  my  argument  hased  ou  ilnniKun  v.  Muclicll ,  I  have 
satisfied  you  that  it  is  impossihie  on  a  fair  examination  of  this  judgment  to 
come  lo  Ihe  conclusion  thai  Hie  fact  that  Ihe  rooks  were  not  ordinarily  lit 
for  food  had  any  thing  lo  do  with  the  jiidgmeiil  at  all. 

Senator  Morgan.  —  If  ('.  sliools  the  conies  ou  Ihe  laud  of  I!,  they 
heloiig  lo  15  rdliniir  soli? 

Sir  Richard  Webster.  —  If  ('.  reduces  into  jiossessioii,  hy  killing,  the 
wild  animals  on  tlu;  land  of  1!,  the  dead  animal  it  heloiigs  to  15.  That  is 
a  liclion  of  Hie  law. — 

Senator  Morgan.  —  Ah ! 

Sir  Richard  Webster.  —  Well,  Senator.  I  am  not  unwilling  lo  grapple 
with  Hie  point. 

Senator  Morgan.  —  1  hcg  your  pardon;  I  did  not  think  it  was  a  fiction 
of  Hie  law,  1  Ihought  it  was  a  provision  of  the  law,  a  decision. 

Sir  Richard  Webster.  —  Really  I  used  thai  expression,  but  I  did  not 
mean  liclion  in  that  sense.     I  merely  meant  the  dead  animal  beingaUiing 
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wlliili,  MS  wiis  >iii(|  ill  llic  Hollar  III'  Liiids,  is  ill  siiiiii'IkiiK's  |Missi'Ssi()n , 
il  is  ;;iv('ii  iiy  mil'  lu\N,  idiilnirs  In  llii'  ri\il  l;i\\ ,  (•(iiiIimis  Io  ||ir  ll<iiii;iii 
liiw 

Tlu)   Pn)si(i(31lt.  Villi  111  Ihc  I'iciiili  liiw  ;ils(). 

Sir  Richard  Wolistor.  Vi's.  I'lic  iiDsscssioii  is  ;;i\cii  In  Ihi'  immii  mi 
wIkisc  hiiiil  il  i'liijs  iiiiij  Mill  III  lli<>  lrrs|i;issci'. 

Hnmilur  MorK'iin.       Sii|i|iosr  lli.il  C  \n|ii<ii  he  kills  ijic  nnii'v  is  mi  Ihr 

|llllliii'   llinil\MI\  IMIll   Kills   il    llicir.        W  lliisi-  |il'(i|icll\    is   il  llli'M? 

Sir  Richard  WobHtor.        I   Ix'liiM'  il  umilil   hf  llic  |)r(i|MMlv   uf  llii' 

kill.T. 

Lord  Himnon.  -  (HIht  (|Ufs|imis  niny  arisf  m  llml  ciisf.  Mil  is  mih 
a  rif;lil  nf  wav .  Ihc  |ii'o|1(tI\  iiiav  liclmif;  In  aiiiilhci' |MTsmi, 

Sir  Richard  Wolmtor.  Vcs;  ym  have  In  nm-idcr  v\lial  kind  nl' a 
rnad  llii'  liii;li\\a\  is. 

Snnator  Morjfan.  Tlu'  lviiii;'s  lii(;li\\a\  wIhti'  i'mtnImhIv  has  a  iij;lil 
In  f;n,  and  iinlindv  has  a  lif^lil  |n  lr('s|iass  ii|imi  liii>  |irn|icil\  nl'  his 
iit'ij;hiiniir' 

Sir  Richard  WobHtor.  I,  Mr.  I'li'sidciil,  liavi-  lici'ii  acciislnmi'd  imw 
hs  Inii^  liaiiiiiii;.  ill  can,  In  ,:;n  slrai^hl  In  llii'  I'l-al  jiniiil  ;  and  llii>  ri'a! 
|iniiil  is  Ihal  Ihi'ic  is  im  |irn|ii'rl\  in  aii\  nl'  Ihcsc  animals  iinlil  llii'\  an' 
i'a|ilui'<'d  aii\i'  nr  di'ail,  aini  llicrrrnii'  il  niaki's  nn  dill'iTi'iicc  In  iii\ 
|iiir|insi'  in  whniii  llii'  |irn|ii'ils  is  alliT  liirv  an-  ra|ilni('d,  al'liT  IIicn  an' 
drad.  Il"  I  am  well  Iniindi'd  -  and  I  am  i|nilr  wiliin;;  In  slake  iiiv  ease 
n|imi  il  -  Ihal  lliere  is  nn  |irn|iiTl  \  in  wild  animals  iinlil  |ins>,c>sinii  has 
been  laken  cd'lhem,  and  Ihal  llie  nnl\  ell'eel  nl'  Ihe  iriii/iii^  irnTlfiiili  \^ 
In  [ireserve  Ihe  |irn|ierl\  ai'i|nired  li\  Ihe  lakinj;  nl'  |in>.sessimi  as  Inii^  as 
llieaiiiiiiiil  Is  enmiii^  back  and  inlends  In  rniiii'  back  In  llii'  |i|-eiiiis(>s  nf 
Ihe  |iei-.nii  wbn  has  n'eiaiined  nr  lamed  il,  llii'  wlmle  i|iii'-.linii  nl'  wlinse 
|irn|ieil\  il  is  al'ler  il  is  d,Md  is  absnlnlelv  aeademie.  ||  |lu'n\\>  nn  liulil 
wlialever  ii|ui!i  Ihe  mailer.  Aeemdinj;  In  Ibc  j'reiKdi  law,  as  vnii  lia\e 
saiil.  and  ,is  1  have  I'nuiul  niil  in\-i'irii\  n'seareb,  llie  animal  killi'd  nn 
llie  |)i'n|ieil\  nl'annlher  man  belnii-s  Inllii-man  wbn  slinl  il.  .Veennliiii; 
In  Hie  I'lmli-li  law  and  Ihe  dmliine  Ihal  a  man  shall  nnl  lake  ad\aiila};e 
nl'  hi--  nwn  wrniif;  Ihe  animal  belniii;s|n  ||ie  nian  nn  wlinse  land  il  lies  when 
il  i-.  dead. 

The  President.         Thai  is  a  s|ieeia!  prnvisinn  nl' |be  law. 

Sir  Richard  Wobstor.  -  ■  II  is  a  special  |irn\isimi,  and  il  dnes  nn| 
ad\ane(>  lis  nn  llie  rnad  one  single  s|e|). 

The  Proaident.        Il  serin- eniilrarv  In  Ihe  |iiiiiei|i|e'.' 

Sir  Richard 'Wobstor.  I  Ao  nnl  really  kimw  wliellier  il  is  en!ilrar\ 
In  Ihe  |niii(  i|ile  nr  nnl.      II   seems   In   mi>  enlirel\  I  will  nel    use  Ihal 

wnrd  lielinn  ai;ain  —  a  rule  niie  way  nr  Ihe  nllier.  II  makes  im  ililli'reiiee 
In  Ihe  pniiil  wi-  are  cnii-iileriiii;,  and  il  seems  In  albird  nn  li;,lil  nr  assis- 
lanee. 

The  President.  -  \o\\  are  aware  Ihal  iiikIim-  Hie  Kreneli  law  a  man 
wbn  lias  a  wnod  in  wliieli  are  cniiies  is  respniisible  for  llie  damage  wbieli 
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Mil'  iiiiiii  (III 

(•\     is  (III    III!' 
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(•l(\     of    III.- 

Mil  is  iiiih 

I    kill. I   ol'  :i 

liHs  a  I'i^lil 
It'll y   (if  liis 

stiiniiMJ  iiiisv 
ml  lli(>  real 
lil  lli('\  arc 
lice  III  iiiv 
IT  llii'N  all' 
ilvi-  my  I'asi' 
si'ssiiiii  has 
I'l'fiicndi  is 
as  lull;;    as 

ll'I'lllisOS     dl' 
III    III    W  llllSl- 
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—  \M')  — 
IIm'  'oiiii's  lioji,  a  iii;i-lil„,iir:  liiil  llial  ilo.-^  ni,(  all.-r,  I  l.rli,.M..  II,,.  ,|-,.>- 

lillll  III'  |I|'II|II'I'|V  . 

Sir  Richard  Webster.  ~  Itiil  a!-.,,  In  ij,,.  rn,„.li  law.  Mr  l'ri-ii|..,il,  if 
III''  'onii's  niii  uiil  i.ii  llicolli,.,'  man's  laml  llial  ..Hut  man  m.^^  s|i.,„l 
Ihi'iii. 

The  President.    -  \i!s. 

Sir  Richard  Webster.  ~  An,]  lli,Ti.r„ri!,  as  a  iumiImmm.  aiis.v..,.,  as 
I'ar  as  |.in|),Tl\  is  .■..n.iTMi'.i,  Ilir  man  iiiil.,rsNli..s,.  w.m.iI  |||,.^  |,a\,.  run  has 
IK.  |.iii|iiTly  in  lli.,s,.  ,.,„ii,;s.  Ami  lli..y  mi^hl  .■iinallv  1...  saiii  lo  hi,-  Ihi; 
|irii|iiTl\  dIMic  man  dm  wh.is.'  |iio|)itI\  IIh'V  liavi;  run. 

Mr  I'r.'si.iciil,  may  I  |>..inl  my  ar^mn.'iil  in  imr  si'iiIcikm',  slnANinj;  m.ii 
111''  l"':'nii^;..rih.'lu„limhs.,ri|i,:ai-.im.-iil.  I  assim,,;  |  liaN.'  ma.l./mv 
.:;ri.niiil  ■imn\,  ami  I.,  avui.l  r.'|,..|ili.,„  |  assuiiii;  Ihal  I  have  salis|i,.,l  n.,u 
lii^il  lli'Ti'  is  no  |,r..|,i'rly  in  a  ssilil  animal  gi.in^  on  l„a  man's  laml  sim|,ly 
iiy  virlni'  i.l'  its  f;..ii.-  Ih.'r.-:  thai  lii.  has  .mis  ;,ol  a  ri-hl  .,1'  killing;  it 
^mhI  laiilnrinj;  il  ami  In-aliiiK  il  ^'s  his  k,,.,,!,,.  „|hi.r  piTsi.ns  .,ir  hi, 
laml. 

Thai  animal  runs  away,  suims  auay,  ,,r  lli.'s  avvav  Inim  Ih.'  man's 
l:niil.  ll.iNN  can  III.'  lad  Ihal  lln-  animal  inlcmis  I.n'  nalmal  inslincis 
I"  ivliirn  1.)  Ihal  saim;  pi.'cc  „r  jan.l  >^,u-  Ihc  man  a'  fjivalcr  |,ro|M'rly 
"''"'  '"•  '"'"  ^^l"'"  II"'  ■i"i"'"l  is  on  Ihc  laml.  if  j  ha\..  i,„|  ,m„|c 
my  p.iinl  .l.'ar  lli.iiij;h  I  Imp.,'  I  hav,.,  |,.|  „„,  |.,,|„.;,(  ,,,,^,.11.  Tj„.  ,„iimai 
'■•im.'s  <m  |„  my  lam!.  I  assmii.'  lor  Ihc  |.iir|ios.' .,1' niN  ar;;mii.'nl  Ihal  I 
hav.'  slmvvn  ymi  Ihal  a.'c.r.ljnj;  |„  |hc  law  i.l'  all  civili/d  nalinns  I  have  ii., 
properly  in  Ihal  ^^M  animal.  The  animal  leaves  Ih..  laml,  meaniiifr  lo 
'omc  i,a.k  Ihc  iicxl  year,  if  il   has  any  iiili'iilio,.  al  all  hv  natural  iiis|i,„.( 

10  iiime  ha.'k  I,.  Ihc  laml.  When  il  is  oil'  Hi.'  laml  in  "lli.'  s,,,  hou  laii 
Ih.'  ,u,ii,uis  rrrrrlrmi,  in  Ihal  sense,  Ih,.  iiistinel  In  return,  j;ivc  me  when 
III''  animal  is  .,11'  my  laii.i,  a  j;reali'r  pi<,p..rly  Ihaii  i  hail  when  the 
miimal  was  on  i|.  Sir,  I  submit  lo  Ihis  Triliimal  Ihal  Ihe  nior.'  (his 
ipieslion  III' properly  is  examineil  Hi.,  more  impossible  —  \  ss\\\  n.il 
MS.'  any  ui.r.l  uhi.'li  my  j'ri.'mls  may  lliink  mil  suniri.;nlh  I'espe.n'ul 
'"  ""■''■  l"'-'li"i'  -  III''  mo.''  impossii)!.!  lli.'ir  p.isition  liccomcs.  Il 
may  be  said  Ihal  I  hav.'  no!  .■.iir.'.llv  slab'.!  Ih..  ja'.v  as  (,,  |h,.si.  cases 
ub..r..  lb..  ,/,//w/,v  ,T/7.,7r/,,//  ....nliuii,-  pr.,p,.r|v   —  \uA  ,/ir,s  i|,  pjoaso, 

11  ncv.'r  .l.i.'s  anylhinj;  but  coiijiuf  propi'ily.  Tin'  ,n,o,u,s  rmr- 
lru,n  only  coiilimies  Ih,.  proper!;,  vshi.b  ha,  ben  cr.'al.'.l  lis  some  pn;- 
vi.iiis  a.'l . 

The  President.  —  I   .1.)  mil   bi'lieve  Ih.'  ...mlrary  was  arjiii.'.l,  Sir  lii- 


.'iiai'il. 


Sir  Richard  Webster.  —  I  <lo  mil  kn.iw  ihal.  Sir.     I  have  no  ri"bt 


lo 


assume  It 


The  President.        I  believe  the  question  uas  about  possession. 

Sir  R..'>  J  Webster.  --  Would  youbegoo.l  .'imiifih  l.i  look.  .Mr  Pre 
siilciil.  al  pafic  Kl'.tol'liie  |  uilcl  Slates  Ai'fiumenl.  wher..  Ju  a  book  .i 
llu!liiKbeslaulliorily..ile.l  by  .'v.'rybo.ly  willi  approval, cil... I  bv  nr.  learn- 
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C(l  friends  as  supporting  liicir  proposition  —  1  mean  llie  second  book  of 
IJraclon —  llie  lan{?na};e  is  : 

In  llu!  (irsl  phici",  lliruiii,'h  tlio  lirsl  taking  <il'  Hiosc  lliings  which  bolnnn  to  no 
person,  iinil  wliicli  now  Ixiloiig  to  tin;  Kin(;  by  civil  lifilil,  and  aro  not  cnnnnon  as 
of  olili'U  time,  such,  lor  instance,  us  wild  buasts,  birds,  and  lisli,  and  all  animals 
whi.-li  are  born  on  the  oartli,  or  in  the  sc;i,  or  in  the  sky,  or  in  the  air;  wlierover 
lliey  may  be  captured  and  wherever  lliey  shall  have  been  caplured,  they  bejiiii  to 
be  mine  because  Ihey  arc  coerced  under  my  keepin);,  and  by  the  same  reason,  if 
they  escape  from  my  keeping;,  and  recover  their  natural  liberty  they  cease  to  be 
mine,  and  attain  helont;  to  the  lirst  taker 

Clin  anyljody  have  the  hardihood  to  suggest  tiial  the  seals  do  not  re- 
cover  their  natural  liberty? 

The  President.  —  I  Ihoughl  you  argued  that  they  liad  never  lost  it. 

Sir  Richard  Webster.  —  Certainly. 

Senator  Morgan.  —  The  lirst  question  is,  what  is  their  natural  liberty? 
Is  nalural  liberty  feeding  in  the  sea  or  existing  and  being  born  upon  the 
land. 

Sir  Richard  Webster.  —  Senator,  with  very  great  deference,  it  does 
not  touch  my  poini  Ibc  least  in  the  world.  1  care  not  what  view  yen  lake, 
whothor  they  are  upon  the  land  and  get  all  their  food  upon  it  and  do  not 
go  out  into  the  sea  at  all.  .My  position  is,  you  do  not  gel  any  property, 
according  to  the  law  of  all  civili/cd  nations,  until  jmssossion  has  been 
taken. 

Senator  Morgan.  —  'I'liiil  is,  jirovided  they  are  animals  fcr(P  natnrw? 

Sir  Richar.i  Webster.  —  C.ertaiidy ;  but  we  must  not  have  the  question 
shil'led  every  moment. 

Senator  Morgan.  —  \o:  I  do  not  shift  it  at  all.  I  supposed  youmeanl 
subject  to  thai  qualification. 

Sir  Richard  Webster.  —  I  hope  so.  The  seals  have  never  lost  their 
libcrtv.  The  seals  thai  are  driven  and  killed  possibly  have  not  much 
liberty  lefl.  The  seals  thai  arc  nol  driven  and  go  away  have  never  lost 
their  liberly  at  all.  If  a  man  has  tried  to  drive  Ihem  if  ho  let  them  go  he 
docs  nol  restraii'  Ibcir  liberty. 

The  President.  — •  1  believe  that  is  agreed  between  both  parlies,  what 
you  have  just  stated. 

Sir  Richard  Webster.  —  It  may  be,  Mr  I'residcnl.  Of  course  it  is  nol 
possible  toarguecvery  jjoinl  a(  llic  same  momeni  :anil  Ihaliswhyl  remind- 
ed llie  learned  Senator  that  the  inlniduclion  of  Ihe  suggestion  which  he 
was  good  enough  lo  make  to  m(>  did  n(d  bear  upon  Ihe  argument 
which  I  was  proceeding  upon.  I  was  proceeding  upon  the  theory  that 
origiiiallv  Ihe  seal  was  an  animal  fcriv  natinw;  that  it  never  has 
lost  its  libertv:  and  that  never  having  lost  ils  liberty  no  possession  has 
been  taken  ofil;  that  no  |)ossession  or  occupation  having  been  taken,  the 
doctrine  of  f^/»'//NM  rrrcrtendi  has  no  applicalion  at  all.  '  was  met  with 
the  ca-;e  of  the  bees;  and  accordingly  I  desire  lo  say  that  the  sir  ingest 
case  they  can  put,  nanieh,  that  of  those  bees,  fails  them  altogether. 
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Now  Hraclon  puts  it  on  their  originally  having  lost  their  lihorly  : 

liul  they  rorovnf  llieir  naliiral  libcrlv  llien,  wlicn  tliey  have  nithcr  escaped  I'lom 
my  siglil  in  the  free  air,  and  arc  no  longer  in  my  iieepiiig,  or  when  they  arc  wiliiin 
my  siL'lit  under  sueh  eireuinslanees  Ihat  it  is  iinpossiiilo  (or  nie  to  overlaive  tiiem. 

Oecupation  also  comprises  (isliini;-,  liunlin«,  and  rapturing:. 

Now  then,  here  is  the  point  the  Senator  put  to  me  ahoul  wishing  to 
drive  them  : 

Pursuit  alone  does  nolniakcatbingmino,  for  al  though  1  have  wounded  a  wild  boast 
so  that  it  may  he  captured,  nevertheless  it  is  not  mine  unless  I  capture  it.  On  the 
conlr.'iry  it  will  ludoni.'  lo  him  who  lirst  takes  it,  for  many  lliings  \isually  happen 
to  prevent  the  capturing  it.  Mkewise,  if  a  wild  hoar  falls  inio  a  net  which  1  have 
spread  forhnnlinp.  and  1  have  carried  it  olf,  having  wilh  much  oxerliou  extracted 
it  from  the  net.  il  will  he  mine,  if  it  shall  have  come  into  my  ])owcr,  unless  custom 
or  privilege  rules  to  Ihe  contrary. 

There  were  certain  privileges  about  wild  boars  that  prevented  people 
from  catching  Ihem  al  one  time,  and  that  was  what  liracton  was  refer- 
ring Id. 

The  President.  —  Was  that  under  the  fendal  law  or  in  general? 

Sir  Richard  Webster.  —  !  think  they  were  under  the  feudal  laws. 

Occupation  also  includes  shulting  u|i,  as  in  the  case  of  hees,  which  are  wild  by 
'nre. 

1  do  not  know  whether  the  .\uiorican  .liidge  referred  lo  meant  lo  con- 
tradict Ibis  or  not. 

For  if  Ihry  -.hoiijil  have  scllleil  on  my  tree  Ihey  would  not  beany  the  more  mine, 
until  1  h"'  shiit  them  up  in  a  hive,  llian  birds  whicli  have  made  a  nest  in  my  tree, 
and  therefore  if  another  per.sou  1;  ill  -hut  Ihem  up,  he  will  have  Ihe  dominion  over 
them.     A  swarm,  also,  which  has  tlown  away  out  cd'niy  hiv  — 

That  is  (o  say,  which  has  already  been  reduced  to  possession  in  the 
hive:  — 

is  so  long  understood  lo  be  mine  as  long  as  il  is  in  my  sight,  and  Ihe  oveitaking 
of  it  is  nol  impossible,  olheiwise  Ihey  belong  lo  Ihe  tlrst  laker;  hul  if  a  person  shall 
capture  tbcm.  he  does  not  make  Ihem  his  own  if  he  shall  know  that  they  iire  ano- 
llier's.  but  he  counnits  a  tlielt  nidess  he  has  Ihe  intention  lo  restore  Ibcm.  And 
tl'.ese  tbini'-  :ir.  line,  unless  sometimes  Irom  custom  in  some  parts  Ihe  practice  is 
otherwisi 

.N  >\\.  I  -Luild  ask  the  Senator  kindly  to  let  ine  read  this  great  autho- 
rity u.  on  '111  ([(leslion  which  he  introduced  a  moment  ago  into  my  argu- 
ment, a    '<>     iietii'  r  seals  are  domestic  or  iiol. 

What  has  brcii  aid  above  applies  to  animals  which  have  remained  al  all  limes 
wild;  and  if  wild  ammals  have  been  tamed  — 

Is  there  any  living  being  who  suggests  tlial  these  seals  have  been 
tamed  ?     Could  any  reasonable  man  suggest  it  for  a  moment. 

if  wild  animals  have  been  lamed,  and  they  by  habit  go  out  and  riiturii,  llyaway  — 

''^  lat  means  willi  a  lamed  habit, 

SI"'.     ■    'cer,  swans,  seafowls,  and  doves,  and  siich  like,  another  rule  has  been 

I  ii« 
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apiUMVi'il.  ;hat  lliry  ari'  -n  Ion;;  cuiisidci'i'il  as  ours  as  loiif;  asllioy  liavi'  llie  (lis|iosi- 
lic.i  to  ix'tiini;  !'.)"  il'  tii'v  have  no  ilispusilioii  lo  ii'tiini  llicy  ii-asi'lo  hi'  ours.  Bui 
Ilu'v  seem  to  cease  lo  have  the  disposition  to  letuu  wiien  liiey  liave  ahandoned  the 
liai)it  of  returning;  and  tiie  same  is  said  of  fows  and  (.'eese  vhicli  iiavu  heconie 
wild  after  bein;:  lamed. 


Mr  President,  lliere  is  not,  1  suijinit,  llic  sliudow  of  a  doubt  that  tiiis 
habit  of  returiiiiif,'  means  the  habit  of  returnin;?  alter  they  have  been 
tamed,  not  the  hahil  olretiirnin};  while  they  are  in  a  sviki  eondilion. 

The  President.  —  Von  made  your  case  periiaps  easier  in  saying  that 
the  seals  had  been  slated  lo  be  tame.  They  were  not  precisely  argued 
lo  be  lame.  They  were  argued  to  be  the  object  o(  what  Mr  Carler  called 
a  husbandry. 

Sir  Richard  Webster.  —  Willi  great  deference,  Mr  I'residenI,  there  is 
no  case  in  which  what  my  friend  Mr  Carter  rails  the  crealion  of  a  husbandry 
has  been  supposed  to  be  equivalent  either  lo  taming  or  taking  possession 
of  the  animal.  Tlie  sparing  and  not  slaiigiitering  tlie  whole,  the  abstai- 
ning from  the  rigln  !  •  '  "'  o  your  land  never  has  been  suggested  as  giving 
property.  I  could  gi\  <  iistances  without  number.  Why,  in  Ihe  case 
of  the  rabbits,  there  is  ii  as  much  husbandry  in  the  seals  as  there  is 
in  Hie  rabbits.  11  seems  to  me,  Sir  that  Hie  mere  statement  of  the  case 
of  rabbits  is  suflicieiit.  The  rabbit  man,  on  the  hypothesis,  may  construct 
the  burrows.  Nothing  of  that  kind  is  done  for  the  seal.  No  house  is 
built  for  lliom.  The  man,  if  he  chooses  to  do  it,  can  feed  the  rabbits,  lo 
induce  them  to  return. 

The  rresident.  —  You  compare  the  seal  to  the  rabbit,  upon  which 
there  is  no  doubt.  Suppose  wi;  compare  them  with  the  bee.  The  bee  is 
not  a  tame  animal. 

Sir  Richard  Webster.  —  Let  me  compare  it,  Sir,  witli  the  case  of  the 
bee.  In  tlic  case  of  the  bee,  the  man  builds  Ihe  hive,  builds  the  house 
in  whicii  the  stock  is  sfoing  lo  be  hived.  .\s  a  matter  of  fad,  as  you  no 
doubt  know  perl'eclly  well,  be  does  in  hard  weather  act, .:.iiy  feed  Ihe  iiees, 
and  he  does  make  convenient  places  in  which  the  Ixie  can  store  its  honey; 
and  modern  invention  has  actually  assisted  him  in  the  formation  of  the 
comb  in  which  the  honey  will  be  placed. 

Lord  Hannen.  —  Those  are  the  grounds  upon  whicli  the  French  law 
is  basedin  the  case  you  refer  to. 

The  President.  —  You  know  you  just  objected  to  calling  the  pigeons 
tame.  Vou  would  not  call  the  bees  lame,  either.  1  think  the  word 
"  lame  "  is  not  (piile  correct. 

Sir  Richard  Wesbter.  —  1  am  afraid,  Mr  President,  I  did  not  make 
my  meaning  clear.  I  did  nol  object  to  your  calling  the  pigeons  tame. 
I  merely  suggested  I  was  not  dealing  with  the  case  of  lame  animals  in  thai 
sense,  but  of  animals  which  had  been  by  the  act  of  man  induced  lo  lake 
up  a  lodgingiii  his  dovecote,  lo  go  out  and  return,  and  Idesiredt.ie  distinc- 
tion lo  be  drawn  so  that  you  would  nol  lliiiik  1  was  referring  lo  animals 
that  would  come  and  feed  out  of  your  hand.     The  bee  is  hived,  and,  as 
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the  Freneb  law  has  pointed  out,  hived  by  tiie  ael  of  man,  and  induced  lo 
return  to  that  place,  as  Savigny  puts  il,  where  Ibe  owner  keeps  Ihem, 
where  the  owner  has  Ibe  means  of  taking  possession  of  Ibem.  He  can 
sbul  up  the  door  of  the  hive  and  carry  tiie  whole  hive  away  with  him. 
That  is  the  degree  of  possession  in  the  case  of  the  bee:  and  it  is  quite 
remarkable  when  you  remember  lliat  Ibe  mere  sellling  of  a  swarm  of 
bees  upon  your  tree  gives  you  no  properly  in  Ihem. 

Senator  Morgan.  —  Suppose  Ibe  bees  go  into  the  tree  and  make 
their  hive  there  wilhoiil  your  assistance,  do  not  they  become  your  properly? 

Sir  Richard  Webster.  —  Simply  and  solely  because  you  have  got 
the  power  of  culling  down  Ibe  tree  and  taking  the  honey,  and  nobody  else 
can  do  it. 

Senator  Morgan, 
dominion  over  il. 

Sir  Richard  Webster.  —  If  you  say  so,  that  is  sufficient.  I  can  sav 
no  more. 

Senator  Morgan.  —  I  suggest  Ihat;     !  do  not  assert  it. 

Marquis  Visconti  Venosta.  -  So  yon'say  that  the  animal  has  not  the 
(iDimiis  n'ceiivndi  unless  il  retu.'us  o  Ibe  place  where  man  has  previously 
kept  it.     That  is  your  contenlion? 

Sir  Richard  Webster.  —  That  is  my  contention  ;  Ibat  according  to  the 
law  of  all  civili/cd  couiilries,  a/iimi/s  irrrr/c/irli  has  no  operation  at  all 
until  Ibe  niiui.  lias  had  lie  animal  in  his  keeping.  II  is  not  niv  own 
li,  iguage,  .Mr  I'residenl. 

rir  Justice  Harlan.  —  Vou  mean  in  his  actual  manual  keeping? 

Sir  Richard  Webster.  —  No. 

Mr  Justice  Harlan.  —  I  did  nol  so  understand  you,  but  I  thought  I 
would  ask  Ibe  (luoslion,  so  that  you  might  bring  out  the  point. 

Sir  Richard  Webster.  —  I  do  nol  Ihink  it  could  fairly  be  put  upon 
me  tluit  I  ineani  Ibal.  I  look  Ibe  case  of  deer,  Ibal  are  induced  to  come 
inlo  a  stable,  and  which  by  food  being  placed  there,  and  bv  men  goiii" 
among  them,  can  be  fed  and  lamed  in  Ihe  sense  which  .Mr  Carler  relies 
upon  as  was  llu'  case  of  IIh!  doer  in  Ibe  park  of  Lord  .Vbergavenuy. 
It  would  nol  be  right  lo  say  Ibey  were  in  the  manual  possession,  in  Ibe 
sense  of  being  held,  bul  llioy  were  in  such  a  possession  thai  at  auv 
moment  Ilic  man  can  lake  [lossession  of  Ihe  whole  of  those  which  are 
lame,  and  Ibey  have  j^dI  Ibe  inlenlion  of  returning  to  Ihe  place  where  the 
man  has  bad  Ibem  in  possession. 

The  President.  —  I  beg  your  pardon:  it  perhaps  is  nol  ipiilo  regular, 
but  il  might  be  well  lo  ask  Mr  Carli'r,  or  one  of  Ibe  other  gentlemen  lo 
lell  us  what  their  \iew  of  this  matter  is.  II  would  make  Ibe  case  more 
easy  for  us. 

Sir  Richard  Webster.  —  I  am  afraid  il  would  l)e  inviting  their  reply 
now,  .Mr  {'resident.     That  is  all. 

The  President.  —  of  course  if  you  would  prefer  lo  continue  vour 
argument. 


Sir  Richard  Webster. 


—  \XH  — 
1  liiive  siiid  all  [  desire  losuv. 


The  President.  -  I  llioiij;li  there  was  no  difference  belween  yoii  as  lo 
iininnis  rorcrlrndi. 

Sir  Richard  Webster.  —  liy  all  nieans,  .Mr  I'rosideiil,  il  you  will  put 
Ihe  (]iioslioii,  1  sliiill  lie  only  loo  f:;lad  lo  submit  to  your  wishes. 

The  President.  —  No  ;  I  lliiukit  will  be  answered  later;  and  you  might 
perhaps  j;o  on  wilii  your  arp;umenl. 

Sir  Richard  Webster.  —  .Mr  [•resident,  F  will  only  say,  if  you  will 
forjtive  nu'  i'oi'  repealinj;  il,  that  iu  every  one  of  our  books  of  authority, 
Bhickstoiie,  IJraclon,  Sa\i};ny  and  all  the  books,  the  law  been  slated  in 
this  way,  without  deviation.  My  position  is  that  there  is  nothing  lo  Ihe 
contrary.  Vou  are  asked  to  invent  this  law  for  the  benefit  of  the  United 
States.  The  learned  Senator  put  to  me  just  a  moment  ago  the  question, 
sn|iposing  the  wild  bees  light  in  your  tree,  you  have  got  the  dominion 
over  that  Irec  and  consequently  Ihe  properly  in  that  swarm. 

Senator  Morgan.  —  I  mean  if  llu-y  build  their  nest  inside  Ihe  tree,  go 
inside  and  make  a  hive  liiere.  if  il  is  a  hollow  tree,  without  your  assis- 
tance. 

Sir  Richard  Webster.  —  "  Though  a  swarm  lights  upon  my  tree,  I  have 
no  property  in  Humh  until  I  have  hived  Iheui  any  more  than  1  have  in  the 
bii'ds  which  make  their  nests  there  ". 

Senator  Morgan,  —  That  may  be  true.  Hul  suppose  they  hive  them- 
selves in  liial  hollow  tree  without  your  assistance;  then  whose  properly 
are  they  '.' 

Sir  Richard  Webster.  —  They  are  simply  nobody's  properly  at  all. 

.My  submission  is  thai  the  man  into  whose  tree  they  have  gone 
has  no  properly  in  them  whatever,  except  in  the  sense  thai  he  has 
a  greater  right  and  power  of  taking  them  than  anybody  else.  There 
is  no  hook,  ant!  I  Ihiiik  no  case  which,  when  examined,  suggesls  the 
contrary  for  a  single  moui.  nl.  1  ca..;,ol  do  more.  Sir,  than  answer  your 
(pieslion,  because  I  Ihink  llial  will  be  exhaustive  of  the  matter. 

Senator  Morgan.  —  I  had  running  in  my  mind  an  incident  thai  hap- 
])ened  lo  pass  under  my  observation.  1  suppose  you  will  pardon  me  for 
slating  il. 

Sir  Richard  Webster.  — Cerlaiuly. 

Senator  Morgan.  — (hi  Ihe  Tennessee  Hiver,  a  I'ewniiles  below  Chal- 
lanooga  a  cave  has  existed  for  many  years,  and  has  been  occupied  by  bees, 
which  have  made  many  tons  of  honey  there;  and  I  Ihink  il  has  never  been 
doubled  Ihal  Ihe  bees  and  honey,  and  everylbing  lliere  belonged  lo  the 
owner  of  the  soil,  lie  had  no  agency  in  them,  and  no  inducements  for 
the  bees  to  return  to  il.  II  has  been  going  on  lliere  iu  that  way  h  '•  a  great 
many  years. 

Sir  Richard  Webster.  — There  is  no  case  in  Ihe  books  iu  which  any 
such  (lueslion  has  ever  been  raised  and  decided;  and  most  nn(|ueslio- 
nably  in  Ihe  case  in  which  il  has  been  raised,  il  has  been  pul  upon  the 
right,  ralliiiu'  .siili,  of  taking  possession  of  the  animals  that  have  come 
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lliorc  l)y  llioir  iiiiliinil  instincl,  and  have  iiol  como  Micro  by  any  aol  of 
man. 

I  apologise  to  you,  .Mr  President,  and  tlie  other  nieinbers  of  the  Tri- 
bunal, for  dealiuf;  wilh  a  mailer  which  was  so  fully  dealt  wilh  by  my  lear- 
ned friend,  the  Alloniey-General;  bull  hope  the  Tribunal  will  not  Hunk 
thai  in  endeavouring  to  make  this  (|uestion  of  the  supposed  analogy  be- 
tween bees,  seals  and  pigeons  clear,  I  have  unduly  occupied  the  lime  of  the 
Court;  because  if  Iherts  be  a  ling(!ring  doubt  in  the  mind  of  the  Court,  I 
prefer,  at  any  rale,  lliat  our  case  shall  be  presented,  and  thai  no  member 
of  liieTribunal  shall  say  that  we  have  endeavored  to  shrink  from  any  point 
or  avoid  any  point  which  any  member  of  the  Tribunal  Ihoughl  it  important 
to  make. 

The  President.  —  I  think  your  observations  were  very  useful,  Sir 
Hicbard. 

.Now  I  desire,  Mr  President,  to  answer  if  I  can  of  another  of  the  pro- 
positions which  we  Ihink,  as  I  said,  involves  a  fallacv.  I  am  bound  to  say 
that  here  1  can  rely  a  little  bii  on  the  difl'erence  bchvoon  .Mr  IMielps  and 
Mr  Carter.  I  will  not  ask  them  before  the  Court  to  setllo  their  little  diffe- 
rences, but  .Mr  Phelps  is  of  ojiinion,  and  I  shall  submit  riglillv  of  opinion 
that  the  United  Slates  would  be  doing  no  wrong  if  they  killed  every  seal 
on  these  islands,  and  in  law  they  have  the  right  to  kill  every  seal  if  they 
can,  and  wlien  Ihcy  have  killed  all  Ihe  seals  they  will  have  the  pro|)erly  in 
them  —  my  learned  IViend,. Mr  (barter,  losupjiort  liis  most  ingenious  argu- 
ment says  Ihat  no  possessor  of  |)roperly  has  an  absolute  lille,  bul  only 
the  usufruct  is  gi\ra  hjni.     Von  will  find  it  in  |)riid  at  page  .'iO. 

Tlio  lilli'  is  further  limilcii.      Tlicsc  tliiii'.'s  arc  nol  iiivcii  jiiin,  but  only  tlio  iisu- 
fnict  or  iiiiTciise. 


Then  my  learned  friend,  Mr  Coudert,  sides  wilh  Mr  Phelps.  Mr  Cou- 
derl  thinks  they  niighl  have  killed  every  seal  idso  wilhout  breaking  anv 
law.  I  was  much  inleresled  in  this  discussion,  tliougli  not  as  a 
lawyer:  and  1  looked  Ihri'Ugh  all  Ihe  authorities  so  courteously  seiil  me 
by  .Mr  Carter,  and  I  find  this  doctrine  of  man  only  Iniving  the  usufruct, 
and  only  being  allowed  to  enjoy  Ihe  income  and  nol  loucli  Ihe  principle 
—  oidy  allowed  to  lake  Ihe  increase  and  not  diminish  the  slock,  has  no 
place  in  law  whatever.  It  only  finds  a  place  in  the  writings  of  political 
economists  who  speak  (if  Ihe  gain  llicre  would  be  to  the  community  at  large 
by  a  man  only  using  a  jiorlion  of  bis  wealth,  that  is  to  say  not  spending 
every  thing  he  has,  but  only  living  oul  of  the  fruit  of  bis  properlv. 

Lord  Hannen.  —  Itut  what  practical  bearing  has  that,  whether  they 
would  be  (Militled  to  do  some  thing  which  they  never  intended  to  do? 

Sir  Richard  Webster.  —  -Mr  President,  I  should,  perhaps  nol  as  cris- 
ply as  my  Lord,  have  made  that  comment,  and  I  only  |)oinl  out  it  is  used 
by  my  learned  friend,  .MrCarter,as  ekeing  out  the  claim  to  property  by  the 
United  Stales.  It  is  suggested  l)\  .Mr  Carter  that  the  properly  is  to  be  gi- 
ven to  them,  1  suppose  on  legal  principles,  because  there  has  been  that 
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excmplioii.  Well,  perliaps  I  may  be  perinitled  hi  say  I  liave  lookod 
lliroiigli  every  law-book  I  could  {;el,  both  Knglisb  and  Amerii'aii  tliat  wo 
liave,  lo  see  if  liierc  was  any  foiindalioii  for  lliis  rule  aeconliiin  to  liie  law 
of  auv  of  liiese  countries,  and  certainly  llierc  is  not,  and  it  is  extremely 
well  dealt  with  by  the  Frencii  Code  by  Article  ."ili.  It  puts  it  in  a  way  I 
cannot  improve  upon. 

I'miicrty  is  tlio  rigiit  of  enjoying  iitid  disposing  ol'  things  in  llic  most  altsolule 
niannor,  provided  one  doi^snol  niiike  a  nso  orilicniproliibilcd  liy  laws  or  regnlaliuns. 

So  that  unless,  in  other  words,  tlie  law  lias  said,  you  shall  not  kill  an 
animal  at  a  certain  lime  of  the  year,  for  some  reason  or  other,  there  is  no 
princi|)le  of  law  that  conlines  the  properly  in  any  animal  to  simply  en- 
joying; and  using  the  annual  produce  of  it. 

Now  where  is  this  principle  of  property  to  stop  if  my  learned  friends 
are  correct  in  this  conlenlion?  I  have  taken  some  interest  in   natural 
history  for  many  years,  and  I  would  only  remind  you  of  the  number  of 
instances  which  are  analogous  in  which,  according  to  the  law  of  all  nations 
no  propertv  is  given,  and  I  do  not  pro|M)se  a  belter  one  them  Ibat  of 
nii"ralory  birds.     If  it  was  a  question  of  natural  history  discussion,  I 
roulil  give  mauv  instances  of  cases  in  which  jiarlicular  breeds  of  birds 
breed  in  two  or  three  places  which  are  known.     Kvery  member  of  the 
families  of  birds  could  be  destroyed  by  the  owners  of  these  particular 
places.     Their  eggs  could  be  taken:  their  young  could  be  taken,  and  the 
race  in  averv  few  years  exterminated;  ami  I  say  that  it  is  idle  to  endea- 
vour lo  ajiply  this  principle  lo  one  |iarticular  class  of  animals  which  have 
no  fealure  which  in  law  creates  any  distinction.     These  I'ribilof  Islands 
liap|ien  to  be  a  very  remarkable  instance.     On  them  there  are  myriads 
(if  birds  tbat  frecpieni  year  by  year  the  islands,  come  back  every  year  in 
rc'ular  succession,  and    breed  there  and   produce  their  young   there; 
if  the  principle  i>  worlii  anything  it  must  be  suggested  that  projterly  in 
them  should  be  given,  because  the  breasts  of  those  birds  could  be  plucked 
for  the  adornment  of  ladies"  bats,  or  (he  slufling  of  cushions  or  (piilts  or 
making  ol  warm  coals  foi'  people,  out  of  which  a  most  useful  industry 
has  sprung. 

The  President,  —ho  they  not  regularly  get  the  eggs  of  those  birds. 
Sir  Richard  Webster.  —  They  do,  l)nt  I  put  il  higher  than  the  eggs  — 
where  the  birds  were  most  useful  for  the  bcuelit  of  mankind.  That  is 
to  sav  that  von  actually  want  the  animal  or  the  bir<l  itself  —  it  might  be 
the  plumage  of  the  Kider  duck;  but  it  is  not  confined  to  that  by  any 
„,t,jj„s  —  there  are  nmnbers  of  other  i)irds  whose  plumage  is  of  value  and 
niiu'b  nujre  a  blessing  lo  mankind  than  the  seal  skins  over  which  my  lear- 
nedfriend  .Mr  Carter  shed  lears;  bul  1  put  il  to  you  if  Ibis  suggested  law  is 
worib  anvthing  il  must  apply  to  persons  whose  birds  breed  in  bis  clilTs 
and  on  bis  land,  and  go  out  lo  feed  at  sea  10  or  lo  or  20  miles  away,  and 
which  ha\c  been  slaughtered  by  I'niled  Slates  citizens  and  other  persons 
without  let  or  iiindrance  all  over  the  world,  because  there  is  no  pro[)erty. 
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I  entirely  dciiv  that  there  is  any  distinction  between  fish  and  hirds  :  per- 
haps I  may  lake  an  opporlnnity  next  week  of  saying' a  word  as  to  the 
fallacy  which  nndcrlies  my,  learned  friend  Mr  Carter's  ar^inment  in  the 
matter  of  lish.  Hut  as  I  have  nol  lime  to  do  thai  to-day,  I  mif;lil  tell  yon 
sonieof  llie  inslancesof  lish  which  wonid  f,'ive  as  great  a  claim  to  property. 
On  many  of  the  rivers  of  the  east  coast  of  Scotland  the  lish  of  llie  river  are 
as  distinct  as  they  can  be.  There  ai'e  Iwo  rivers  that  rnn  into  the  Moray 
Firth  :  the  .Ness  and  the  Heaiily.  They  arc  Salmon  rivers  and  lliev  have 
perfectly  distinct  Salmon.  .No  .Ness  salmon  are  ever  seen  in  the  IJeauly, 
and  no  iJeaiily  Salmon  are  ever  seen  in  the  Ness.  They  jio  out  and  feed  in 
the  Ocean  and  are  caiifjht  promiscuously  there  and  if  the  owners  of  lliose 
rivers  did  nid  exercise  the  abstinence  thai  my  learned  friend  talks  about 
lliey  could  be  killed  to  such  an  extent  llinl  in  a  few  \  ears  no  fish  w  ould  be  lefl. 
The  President.  —  .Vre  there  not  laws  relating  to  that? 
Sir  Richard  Webster.  —  None  except  a  close  lime,  ami  a  provision 
that  the  nets  shall  nol  be  put  in  more  than  a  certain  number  of  hours 
a  week.  There  are  local  laws  that  in  every  week  nets  iniisl  be  lefl  oil'  for 
48  hours,  or  24  hours  as  llie  case  may  be,  so  that  llic  lish  can  {;et  up  and 
down  again,  but  that  is  entirely  b\  municipal  legislation.  So  far  as  actual 
property  is  concerned  in  these  lish  there  is  no  distinction.  They  can  be 
idenlilied  when  caught  as  to  which  river  llic\  have  come  from,  and  lliev 
are,  as  a  matter  of  I'acl,  though  I  am  anticipating,  artilicially  lialcbed 
and  bred  largely  lo  increase  the  stock  in  a  great  number  of  places  :  a 
form  of  industry  which  is  impossible  according  to  our  present  know- 
ledge of  seals,  and  yet  in  this  case  properly  in  llie  list  has  not  been 
recognized. 

The  President.  —  Are  they  ever  lislied  in  the  open  sea? 
Sir  Richard  Webster.  —  Ves. 

The  President.  —  There  is  no  luunicipal  law  against  tliat? 
Sir  Richard  Webster.  —  .No;  there  isnomunici|)al  law  against  that, 
except  on  some  of  the  foreshores  there  are  certain  privileges  of  setting 
nets;  but  thai  is  a  privilege  given  to  certain  persons  under  Hoyal  fran- 
chise, and  has  nothing  lo  do  with  (he  ojieii  sea. 

Senator  Morgan.  —  In  your  studies  of  Natural  History,  Sir  Uichard, 
which  seem  to  be  very  broad  and  very  exact,  have  you  found  an  animal, 
feathered,  furred,  or  scaled  (the  coating  makes  no  differencej  that,  by  its 
instinctive  characlerislics,  surrenders  itself  in  regard  to  ils  power  of 
cscajie  lo  llie  same  extent  as  llie  fur-seal  does  on  the  land? 

Sir  Richard  Webster.  —  Thai  entirely  depends  on  what  yon  mean. 
Senator  .Morgan,  by  "surrenders  itsell"'.  When  I  come  lo  that  part  of 
the  case,  what  I  am  going  lo  suggest  lo  yon  is,  except  people  gel  round 
and  frighten  il,  il  never  surrenders  itself  alall.  .May  I  tell  you  an  exact 
case  thai  seems  in  point?  One  of  the  most  interesting  birds  on  the  coast 
of  Scotland  is  the  Solan  Goose,  which  is  a  very  beautiful  bird  that  breeds, 
as  far  as  I  know,  in  two  or  three  places  only,  and  one  of  those  places  is  off 
the  Orkneys,  100  miles  out,  —  there  are  two  Hocks,  called  the  "  Stack  " 
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and  lliL'  "  Slv('riio>  ",  out  in  IIk;  Allaiitii';  aiid  |ic(i|il('  >^o  In  lake  a  corlaiii 
iiiiihIk'I'  (if  i'^^'s,  ami  llic  lini-hirds,  llio  wildest  known,  will  sit  on  their 
nests,  so  that  \on  ean  hit  them  with  a  slick  as  yon  pass  i)y. 

I  liav(U»nown  people  who  have  done  it,  they  will  hiss  at  you,  and  these 
wild  birds,  while  sitlinj;  on  their  nests  will  allow  you  to  knock  them  on 
the  head,  it'  yon  likl^ 

Senator  Morgan.  —  Then,  as  to  Ihe  male  l)ird? 

Sir  Richard  Webster.  —  Well,  he  would  not  be  much  use  without 
the  hen. 

t!cnator  Slorgan.  —  So  that,  if  you  kill  the  males  and  not  the  hens, 
there  will  not  be  mueh  projjress  in  killing. 

Sir  Richard  Webster.  —  The  male  bird  would  fly  away:  and,  if  you 
allempled  to  drive  the  buU-seiils  uway,  you  would  not  \n\\e  mncii  pro- 
gress then. 

Senator  Morgan.  —  lUit  they  do  not  seem  to  escajie  at  all. 

Sir  Richard  Webster.  —  Icannottell  what  isinyourmindasto  the  habits 
of  these  seals  —  I  shall  have  to  trouble  you  some  other  day  with  regard 
to  that;  but  that  I  should  not  be  thought  to  have  my  answer  ready,  I  sub- 
mit what  lia|)|ieus  with  I'egard  to  these  seals  is,  that  they  are  frightened 
and  from  fear  and  fear  alone  are  made  and  not  induced  (in  the  ordinary 
sense  of  the  word-  to  travel  long  distances  out  of  what  I  shal  call 
theii'  natural  element  are  reduced  into  a  condition  where  they  sulFer 
immensely,  and  being  in  that  condition  from  which  they  cannot  escape, 
they  are  then  killed,  antl  if  that  is  surrendering  themselves  —  supposing 
that  is  what  you  mean  by  it  —  1  have  not  a  word  to  say. 

Senator  Morgan.  —  I  never  heard  that  seals  were  so  frightened  as  to 
haul  out  of  the  sea  on  to  the  shore. 

Sir  Richard  Webster.  —  .No,  but  you  were  good  enough,  as  i  under- 
stand, to  put  it  to  me  that  they  surrender  themselves  so  that  they  could 
be  dealt  with  by  man. 

Senator  Morgan.  —  I  do  not  mean  by  a  voluntary  act,  hut  by  an 
instinct  from  which  they  cannot  escape. 

Sir  Richard  Webster.  —  Of  course,  you  have  more  knowledgethan  I 
have  of  this,  but  I  do  not  suppose  a  three  or  four  year  old  seal,  when  he 
comes  out  for  the  first  lime,  knows  that  he  is  going  to  be  driven,  I  ven- 
ture to  think  that  if  a  seal  comes  out  upon  the  island,  he  has  no  idea  he 
is  going  to  have  boys  to  shout  roimd  and  drive  him  uji  till  he  is  in  the 
condition  to  which  I  will  call  attention  some  day  or  other,  and  then  to 
receive  the  linal  Idow. 

Senator  Mora'an.  —  .\nd  I  have  no  idea  that  ho  would  have  any  such 
exp(,'ctalion,  but  if  be  had,  I  think  he  would  come  out  any  svay. 

Sir  Richard  Webster. .  —  I  do  not  think  the  evidence  supports  your 
inference.  Sir;  but  that  is  not  a  matter  we  are  discussing.  You  must  not 
take  me  as  saying  anything  to  show  that  I  accede  to  or  acquiesce  in  your 
view  iif  the  facts. 

I  entirely  deny,  you  must  understand,  that  that  condition  of  things  is 
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at  all  (liirorcnf  from  lliat  which  exists  in  llio  caso  of  many  other  l)inls  and 
animals;  and  I  say,  submiliin^'  or  snrrLMidorini;  in  that  sense  is  coninion 
to  many  other  animals  besides  the  seal.  It  is  as  common  an  incident  in 
the  life  of  the  salmon  as  it  is  in  the  life  of  the  seal.  II  is  (dnious,  at  this 
time  of  the  day  I  should  not  be  jnstilied  in  altemptin;,'  to  answer  yon  at 
^'reater  lenfith  Ihan  I  have  in  the  i'ow  words  I  have  addressed  lu  you  in 
reply  to  your  (|ueslion. 


[The  Tribunal  then  adjourned  till  Tuesday  next,  .tune  (Itb,  18'.)3  al 
II.  30  o'clock,  A.  M.] 
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The  President.  Ild'oii'  vmi  lii'j;in,  Sir  llicliiiiil.  Mr  (iraiii  wishes  to 
siiy  sipiiictiiin^. 

Mr  Gram.  Tlic  .V|(|M'n(li\  vol.  I  to  llii;  I  iiilcd  Slides  (iuse  ^ives 
the  te\t  of  llie  liiw  iind  re^iilalioiis  relaliiif;  to  the  proteclioii  of  \\hiil(!s  on 
llie  ('(i.'isl  of  l''iiiiiiiiarl\eii.  It  was  my  iiilenlioii  lalei'  oil  to  explain  to  ni\ 
colleagues  these  laws  and  re^fulations,  hy  sn|i|il\iii^  some  iiii'ormaiion 
alioul  the  natural  eoiidilions  of  .Norwiu  and  SwcmIimi  wliieh  have  neeessi- 
laledllie  estahlislimeiil  of  special  rules  concerning  III"'  Icrritorial  waters, 
and  to  slate  at  the  san>e  linii!  idv  opinion  us  to  whether  those  rules  and 
their  siilijccl  mailer  nia\  hi;  considered  as  liavin;;  any  hearing  upon  the 
pi'esonl  case.  .Vs,  however,  in  tin  later  siltiii};s  refureiici!  has  rcpcaledly 
been  nuule  lo  the  Norwejjiim  lej^islalion  coucernin};  this  niallor,  I  think 
it  niifjht.  1»»!  of  some  use  at  the  present  juncture  lo  j;i\e  a  very  hrief 
ai'comil,  of  the  Icadiiij;  features  of  Ihosi^  rules. 

The  peculiarilx  of  the  .Noiwej;ian  law  ijuoled  hy  llie  Counsel  for  the 
United  Slates,  consists  in  its  providing  for  a  close  season  lor  the  wlialin;;. 
.Vs  1.0  its  slipiilalions  ahout  inner  and  lei'ritorial  waters,  such  stipulations 
are  simply  a|)plicalioi\s  lo  a  special  case  of  j;eneral  principles  laid  down  in 
lh(^  .Norwef;iaii  legislation  concerniiif!;  the  gulfs  and  the  waters  washing  the 
coasts.  .\  glaiict^  at  the  map  will  he  sufticient  to  show  the  great  numher 
of  gulfs  or  "  tiords  ",  and  their  importance  for  the  inhahilanls  of  .Norway. 
Some  of  those  "  tiords  "  have  a  considerable  (levclo|)mciit,  stretching 
themselves  far  into  the  country  and  being  at  llieii'  mouth  very  wide.  .\ev- 
erlheless  they  have  been  from  time  immemorial  considered  as  inucr- 
watcrs,  and  this  principle  has  always  been  maintained,  even  as  against 
foreign  subjects. 

More  tliau  twenty  years  ago,  a  foreign  government  once  complained 
that  a  vessel  of  their  iHitionalilv  had  been  prevented  from  lishing  in  one 
of  the  largest  fiords  of  Norway,  in  the  northern  part  of  the  country. 
The  tishing  is  carried  on  in  that  neighborhood  during  the  tirsl  four  months 
of  every  year,  and  is  of  i>.\traordinary  importance  to  the  (;ountry,  some 
30,0110  people  giithoring  there  from  South  and  iNorlh  in  order  to  earn 
their  living.  \  government  inspector  controls  the  lishing  going  on  in 
the  waters  of  the  tiord,  which  is  sheltered  by  a  range  of  islands  against 
the  violence  of  the  sea.  The  appearance  in  these  waters  of  a  foreign 
vessel  pretending  to  lake  its  share  of  the  fishing,  was  an  unheard  of  occur- 
rence, and  in  the  ensuing  diplomatic  correspondence  the  exclusive 
right  of  .Norwegian  subjects  to  this  industry  was  energetically  insisted 
upon  as  founded  on  immemorial  practice. 
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lt('>-i(|i's  Sweileii  ami  \ors\ii\  have  iii-m'c  rei'ngiii/cil  llie  llirce-iiiih! 
liinil  as  Ihc  ronlines  of  llieir  lerrilorial  walcrs.  Tiiev  lia\e  iieillii'i' cdii- 
cln  "  acicilcd  lo  aiiv  Irealy  conseeraliiig  llial   rule.     My  their  imi- 

iiii'iji.  >^s  Mil'  limit  has  generally  hi-i'ii  lixed  at  one  g('ogra|ihi('al  mile, 
or  oiie-lil'leenth  |iarl  of  a  degree  of  laliliide,  or  foiii'  marine  miles ;  no  iiai'- 
rower  liniil  having  ever  heeii  adopted.  In  fact,  in  regard  lo  lliisqiieslion 
of  the  tisliing  rights,  so  ini|iortaiil  to  liotli  id  the  united  Kiiigdoms.  Ihesi' 
liiwils  have  ill  many  instances  heeii  found  lo  he  even  loo  narrow. 
.\s  lo  this  (|ueslioii  and  others  Iherowilh  conneilcd,  I  heg  to  rider  lo  Ihc 
.•ommmiiralioiis  presonted  hy  Ihc  .Norwegian  and  Swedish  momhers  in  the 
sittings  uf  Mil-  Insliliil  de  Mroil  Internalional  in  IKt)!  and  IM<I:>.  I  wish 
also  coiicerninglhe  suhjiM.lwhich  I  have  now  verv  Itricd'h  healed,  lo  refer, 
lo  llin  proceedings  of  the  Coiilerenco  ol' Hague,  in  IK<,I2,  Marleu's  .\oi/- 
rraii  Itcnicil  (iriirriil,  M'""' si'rie,  volume  l.\i,  containing  llie  reasons 
wli\  Sweden  and  Norway  have  not  adhei'ed  lo  the  Treat}  of  Hague. 

The  Piesident,  —  I  would  heg  the  (J)uiis(d  of  hoth  parlies  to  keep  in 
rememhrance  Ihc  ohservations  id' Mr.  (iraiii  if  they  are  inclined  to  ipiote 
Ihe  example  of  the  Norwegian  Waters;  hiil  I  wish  lo  slate  once  more  very 
distiiictlv  that  Ihe  ipieslion  of  the  detinition  of  what  are  territorial  waters 
is  not  hefore  IIS,  and  it  is  nut  Ihe  iiilenlion  of  IhisTrihunal  to  ex[(ri'ssany 
opinion  as  to  Ihe  deliiiilion  of  territorial  waters. 

Sir  Richard  Webster.  —  It  isoiiK  necessaiy,  Mr  President,  in  acknow- 
ledging, so  far  as  llii'(!onnsel  of  (ireal  Itrilain  are  concerned,  onr  ippre- 
ciation  id'  the  conrlesy  of  Mr  (irain  with  regard  lo  Ihe  .Meinorandiiiii  he  has 
hecn  good  enough  loread  lo  nswhich  will  no  doiiht  appeariipon  the  Notes 
of  Ihe  i'roceedings.  fur  ii>  lo  sav  il  isexaclh  in  accordance  with  Ihe  view 
which  I  midersland  Ihe  Altoriiev  (!eneral  to  have  expressed,  and  which 
I  expressed  a  few  days  ago,  in  regard  to  this  mailer;  thai,  knowing  perfecliy 
well  Iheiiiieslion  of  lerrilorial  waters  was  iiol  before  yon,  I  merely  staled,  so 
far  as  my  own  reading  and  informalion  went,  the  doctrine  of  territorial 
waters  in  .NorsMiv  andSweden  had  to  heconsidered  with  rel'erence  to  Ihe  spe- 
cial coiilignration  of  the  coast.  And  I  did  not  know,  one  wav  or  Ihe  oilier, 
whether  w  iiol  .Norwav  had  eilheradopled  the  Ihree-mile  limit  orinsisted 
upon  a  wider  range.  It  is  clear,  from  the  Meinorandnii!  that  Ihe  leai'iied 
.Aiiiitrator  has  heeii  good  enough  lo  read  In  ns,  the  view  I  expressed  was 
in  accordance  with  the  conlenlion  of  .Norwav  ;  and,  further  than  that,  I 
would  point  oiil,  for  the  reasons  with  whiidi  I  was  iml  acipiainted,  —  the 
discission  al  Hague,  —  il  is  clear  that  this  matter  has  heen  treated  spe- 
cially hv  .Norway  and  Sweden  in  coniieclion  with  their  claim.  If  we  had 
heen  discussing  llie  question  of  the  claim  of  the  United  Stales  lo  a  terri- 
torial jnrisdiclioii.  which  is  for  the  purpose  of  their  case  disclaimed,  simi- 
lar considerations  inighl  have  arisen;  linl  they  do  nol  arise,  as  the  whole 
of  my  learned  friend's  argunienl  is  hased  on  olher  consideralions,  lo 
which  I  shall  have  lo  call  attention  later  on. 

IJefore  I  conrliide  what  I  desire  lo  say  on  the  question  of  projierty  I 
wish  lo  sup|denienl  a  few  ohsorvat ions  on  llie  snhjeel  lo  which  I  referred, 


-  l.tJi  — 

as  a  lilllt^  (Idiilil  was  Iht'owii  ii|iiiii  lli(>  arciii'arv  i)(  my  inrnrinalion  by 
Mr  Sriialiir  Moi'^aii  wIhmi  I  iiiadi!  my  slaliMiiciil  ssilli  r(!^ai'(l  l<>  .la|)aii. 
I'irsl  lie  iiilimalod  thai.  SliimDiioscki  Sli'ails  had  l)oen  o|ii!ned  a  f^ood  many 
years  hid'ore;  and  second  he  Mmujihl  I  was  nctl  coi^rcclly  inforin{Ml  in  my 
sn};;f;i!sli(in  Ihal  thi>  Unilcd  Slah^s  ridiod  n|)(m  treaty.  I  liav(M)l)tained  tiie 
most  aeenralc  inlonnation  on  the  mailer  and  in  l)olli  liiose  mailers  I  may 
sa\  my  inlormalion  was  sirirlly  aeem-ale.  The  Siiimonostdii  Straits,  and 
all  llie  waters  of  Japan,  had  prior  to  IH.'li  hecn  ahsolnUdy  eiosiMJ  to 
lorei^nei's  for  npwards  or:i."i(l  years,  the  only  persons  who  had  any  scUlle- 
ment  Ihi're  weri-the  Diileli  who  had  a  small  setllennMil.  In  iK.'ii  a  Irealy 
oi'  navigation  and  I'or  llii'  opening  of  (^m'taiii  por'ls  was  mad<;  i)y  lh(>  United 
Slates,  -  and  I  onl\  snrmised  this  the  other  day,  heeaiise  I  had  nol  had 
the  opportnnily  of  looking'  it  np,  -  the  llrsl  Ireaty  was  made  hy  Iho  (inited 
Slates  in  IH.'ii  and  it  was  not  till  alter  thai  Ireaty  Ihal  li  other  Powers 
inelndiii^  (ireal  Itrilain  and  I'lanee  eanie  in  in  Ihe  \(!ar  IK')7  and  IS'iK, 
and  Ihe  ri^ht  to  mivij^ate  Ihe  Shimonoseki  Sirail  had  Ixmmi  elaimed  liy  all 
Ihe  powers  hy  virlne  of  these  treaties  and  hy  no  otliiu'  claim  so  far  as  I 
liavt!  heeii  ahle  to  ascertain. 

Tlie  learned  StMialor  was  perhndly  acenrale  in  refei'rinj;  to  its  nar- 
i't)wness  hnl  he  ralluir  slated  it  af^ainst  himsidf,  hecanse  it  is  less  than 
a  mih^  wid(>  in  on(>  plaei;,  and  Ihe  opiMiin^  al  tin;  (dher  end,  cleai'  id' 
Ihe  islands,  is  less  than  I'onr  miles,  so  thai  il  wonld  have  heen  dirticnlt 
unless  there  had  heen  scmn:  imne'moi'ial  nsa};e  or  sonn'  Trealy,  lor  any 
nation  snch  as  (ireal  Itrilain  or  {'Vance  to  have  claimed  a  ri^hl  of  navi- 
^alinf;  in  snch  watei's.  The  Trealy  was  in  fact  (■onclnded  with  Hk;  Sho- 
};nn,  and  when  Ihe  anihorily  of  Ihe  l'',m|i(!ror  was  rcistoreil  it  w;is  nol  con- 
sidered nect'ssary  lo  ralil'v  ai;ain  Ihe  Ti-eaties.  The  oidy  alteration  was 
Ihal  in  Ihe  case  of  (ircal  llrilain  an  (^rder  in  Council  was  issiKul  snhsli- 
Intin^  the  name  of  Ihe  iMiipeior  for  the  name  of  Ihe  Sho^nn :  and  when 
Ihe  distnrhance  hy  I'rinci-  C.hoshin  arose  all  Ihe  I'owei's  condiiried.  as 
I  slated  on  Ihe  last  occasion,  and  expressed  their  intention  in  ideidic 
menmranda  lo  aid  the  IhtMi  (lovernmenl  of  .lapan  in  pnllin^  down  the 
intciference  of  the  rcdxdlions  prinei^  C.hoshin  who  was  pm'porlin;;  lo 
interfere,  and  in  fact  interferinfi,  with  IIk;  i-i^hts  o(  navi.nalini;  nndei- 
those  Treaties.  I  nnMdion  Ihe  matter  now  as  I  was,  of  course,  anxious 
to  look  up  any  point  as  lo  which  there  was  a  lin^^erin^  donlil  in  Ihe  niind 
of  the  Tribunal.  1  Inne  ascerliiined  those  fuels,  and  1  mit>d  not  say  thai 
all  Ihe  iid'ormalion  in  my  possession  is  at  llu-  disposal  of  any  oi  Ihe 
nu'uihers  of  Ihe  Trihunid. 

Senator  Morgan.  —  Well  Sir  IU(diard,  1  think  il  only  iif;hl  to  say 
1  have  that  Trealy  of  IH.'ii  before  me,  ami  the  Cniled  Slates  h;ive  lh(' 
rifjhl,  under  Ai'ticle  '2  to  enler  the  ports  ol'Simoda  and  Na^^asaki  and  the 
[lort  of  llakodadi,  which  I  think  is  not  (Ui  the  sirails  of  Shimonoseki. 
Those  are  the  only  ports  they  had  the  ri^hl  lo  eidcM". 

Sir  Richard  Webster.  —  Is  nol  that  the  Trealy  with  the  favored 
nation  clause  in  it? 
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Senator  Morgan.  —  Yoii  wpokc  (if  u  Trcaly  wilii  (lio  I'nilcd  Slalos  in 
IK.'ii,  liy  wliich  this  slrail  was  o|)i,'n  lo  (Ik;  coiniiicn.'d  ol'  Uk;  wdiIiI.  I  do 
nnl  find  llial. 

Sir  Richard  Webster.  —  I  lliiiiK  I  said  siiiipicnuwiliid  by  llu;  oilier 
'Crcalji's  under  witirli  IIk;  oilier  I'oweis  eamc  in.  II  will  he  I' i  d  lliat 
|niur  Ik  llial  Trealy  of  iH.'ii  ll)os(;  Sli'uils  weri;  eloscd,  and  tla-v  .niained 
(xxMi  from  liS.'ll  till  i'rinrii  (iliosliin  all('in|»led  (o  flo^e  Ihein  in  I86i  as  I 
itk  nfioned  ilsi-  ol.li<;r  day. 

Senator  .Morgan.  I  niuitnl  lo  slah;  llic  allilnde  ol  llie  I'niled  Slales 
(io\ertinienl  Inwards  llial  eonnlry  —  lli(!v  elainied  no  Trealv  rif.dit  of 
fcoin;.?  Iliron^li  llie  Sirails  of  Sliiinonosi'ki  al  all.  I'liey  elaimod  il  on 
liiefironnd  llial  il  was  |iai-l  of  llie  iiiiih  sea,  iieeausr;  il  was  a  slrail  eoniioc- 
linj;  two  ;.;;i'eal  seas  —  (lie  Sea  of  .lajiaii  on  Hk;  sruilli,  and  (Ik;  \'(dlow  Sea, 
I  (iiiiiK  il  was,  oi'  (Ik;  Sea  of  (".orea  (Ml  (lie  norlli. 

Sir  Richard  Webster.  —  Weil,  Mr  I'resideiij,  1  (iiii<.|  nol  apjiear  (o 
enler  into  a  eonlro\ersy  willi  llic  learned  Senalor,  linl  I  lo(dved  al  (he 
idenlic  noles  Ihal  wei'(;  si};ned  in  Hit!  yt-ar  Feferred  lo,  and  !  ran  only  say 
I  holievc  it  will  he  fonnd  lliiil  the  llniled  Slales  daiiii  was  f'onndeil  on 
Tnialy.  It  seiuns  lo  nie  yid'lieienl  for  my  purpose  !o  call  allenlion  lo 
that,  and  as  I  cannid  "ay  llial  niy  infornialion  as  lo  llie  (acts  aeeor<ls 
willi  wlial  (lie  learned  Senator  snys,  I  have  performed  my  'Inly  in  eallin}; 
llie  allenlion  of  the  Trilinnal  lo  wliai  I  undiTstand  to  lie  iliou(>  I'aels. 

;\ow,  .Mr  i'residi'iil,  i  had  pi'aelie.illy  coiielnded  what  I  desire  (o  say 
on  the  (pu'slion  of  properly  al  the  sillini^df  (Ik.' Trihiinal  on  l-'riilay  lust, 
hut  1  iiresiinie  I  iiia\  he  possihiy  (ixpi'cled  to  make  one  or  Iwo  oliserva- 
lioiis  ajipliealde,  so  lo  speak,  lo  this  |)nrlieiilar  Irihe  of  anim.ils,  llie 
SiMils.  I  do  not  wish  to  add  anylliin:^  lo  Hk;  j.;eneral  ileseriplion  u!'  Miem 
given  hy  my  leiirned  friend,  the  .\llorney  (ieiiei'al.  I  eonl'ess  I  was 
somewhat  surprised  in  re;idinj{  Ihronjih  the  arf,qiment  ol  .Mr  (louderl, 
und  the  passay,e  I  I'efer  to  will  Ik;  found  al  paj;e  o'.H  oflhe  revistMl  print 
l)(dbre  the  Trihuniil,  when  he  staled  thai  seals  were  only  ampliihions 
us  Ihe  resull  of  education.  Il  struck  me  as  a  somewhat  -trained 
\iew.  We  know  or  the  evidence  Ihal  allliouj;li  yoiiufj  seals  would  he 
(h'owned  if  they  \\rv  allowed  to  remain  in  Ihe  water  loo  loiii;,  Ihal  is 
lo  say,  that  lliey  cannol  sustain  themscKes  in  Ihe  water  duriiiu;  the 
(irsl  years  of  their  hirlh  any  imire  than  hirds  can  lly  when  they  are  (irsl 
halehed 

Lord  Hannen.  -  ^'o^  used  Ihe  word  "  years  ".  I  suppose  yon 
would  say  "  monilis   '. 

Sir  Richard  Webster.  — -  I  onjthl  to  have  said  "  lavs  "  of  lii(>i'  iiirth 
any  more  thai;  iiirds  ciin  lly  ;  hul  sve  know  Ihal  the  inslim  I  is  tl.M'e,  for 
fiieri!  is  ahundani  I'videnee  that  pup  seal>  have  swum  when  in  Ihe  walei'. 
I  mention  this  to  show  llial  'lu;  ar;.;umeni  of  the  United  Slales  has 
goiio  to  very  reinurkaltle  hMif,'lhs  when  il  leads  my  learned  friend  to 
Hn^j:;esl  that  the  ampliil.ions  nature  of  the  seals  is  only  the  result  of 
education. 
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I  wisli  lo  siiy  a  word  on  llial  wliicli  l)olli  my  Iciirnccl  friends,  Mr  Carler 
and  Mr  (".oiidorl,  ropirdndas  of  im|Hir(aiico,  —  llie  (iiicstion  .if  intorming- 
ling;  and  cnrluiiily,  from  a  most  careful  n-vicw  of  lliis  evidence,  I  say  lie 
will  he  a  very  bold  man  who  would  suggest  thai,  these  seals  did  not  inttM*- 
minglc,  wheliier  you  lake  the  evidence  of  liie  I'niled  Stales  alone  or  whe- 
ther you  lake  the  hody  of  ovidenrc  on  liolh  sides. 

I  will  I'cmind  you  in  a  few  moments  of  one  or  two  midlers  wiiich  bear 
directly  upon  thai.  Von  will  remember  thai  my  learned  friend,  the 
Attorney  General,  read  lo  the  Tribunal  extracts  from  the  evidence  of  the 
fur  murchauls,  showing  the  existence  in  the  Alaska  catch  of  skins  which 
could  not  be  distinguished  from  the  C.ommanderanil  Copper  Island  skins, 
and  in  the  Commander  and  Copper  Island  catch  of  skins  which  could  not 
bedistinguished  from  the  Alaskan.  He  furlher  read  lo  the  Tribunal  evi- 
dence lo  show  that  in  the  same  catches  there  are  also  skins  in  the  Alaska 
and  Copper  Islantis  respectively  which  praclicalK  show  interbreeding. 
I  desire  to  supplement  that  evidence  wilhoneor  two  observations,  directing 
Hie  attention  of  the  Tribunal  lo  two  or  three  matters  in  the  same  connec- 
tion. First,  I  should  like  to  tell  the  Ti'ibuual  that  there  are  no  less  than 
32  Furriers  of  ind(<peudent  position,  many  of  them  giving  evidence  for 
the  United  States,  to  mauv  of  whom  my  learned  friend,  Mr  Coudert, 
appealed  as  being  witnesses  of  impartiality  and  integrity,  —  there  are  32 
witnesses,  who  will  be  found  on  pages  238  lo  2oi  of  the  2nd  volume  of 
lh(>  Hiilisb  Counter  Case,  who  speak  lo  the  linding  of  these  skins,  as  I  have 
said,  indistinguishable  among  the  .Alaskan  calcli  from  the  Copper  and 
Commamler  Island  catch.  Mr  Coudert  felt  that  that  would  be  imporlant 
evidence,  for,  on  page  (HH  of  the  iievised  I'i'iul.  he  said  ;  — 

Hill  upon  Iliis  yon  will  oliscrvo  thai  tliei'c>  is  nol  one  sin.'lc  wiliioss  who  will 
lesliiy  tli:il  he  ever  roiiiul  a  skin  which  he  woulil  ciill  a  Oo;,[u'r  skin,  in  a  coiisifin- 
iiKMil  ol'  .Vlaskaii  skins. 


1  do  not,  of  course,  want  to  prove  my  learned  friend  to  be  in  the 
wrong,  because  it  was  a  matter  to  wiiich  perhaps  he  had  nol  had  his  atten- 
tion snfticieutly  directed  to;  but  so  far  from  there  not  being  a  single  wit- 
ness, there  are  that  number  of  witnesses  lo  which  I  have  irferiiil.  and 
many  of  them  some  1,'i  yi-  2(1  stale  the  actual  percentage  or  extnil  to 
which  they  think  those  skins  occur. 

Now,  Sir,  there  is  another  hody  of  testimouv  lo  which  I  di'sirc,  for  a 
few  moments,  lo  direct  the  attention  of  the  Tribunal^that  is  the  evidence 
of  no  less  than  "IT  witnesses  who  having  sailed  across  Hehring  Sea,  and 
having  sailed  across  the  Pacific  Ocean  south  of  the  Aleutian  Islands,  state 
Ihev  have  seen  on  a  variety  of  voyages,  at  a  \ariely  of  latitudes,  and  a 
variety  of  positions,  practically  conlinoiisly  scattered  seals  across  the  sea. 
Well,  Sir,  of  course  it  may  be  true  that  this  kind  of  evidence  is  to  be 
wholly  disregarded,  but  I  would  ask  the  Tribunal  lirst  to  consider  for  a 
moment  what  the  probabilities  of  the  matter  are.  That  large  masses  of 
seals  do  go  lo  the  Commander  Islands,  do  go  to  the  I'ribilof  Islands,  is  id" 
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coinsf  plain.  It  is  slated  in  tiie  first  instance  by  llie  British  Commissio- 
ners, and  recogni/.ed  by  every  one  wlio  has  investigated  this  matter;  but 
when  they  are  on  the  sea  they  must,  lo  a  hirge  extent,  be  inlUienced  by 
wlial  is  the  actual  position  of  the  shoals  of  lish  upon  which  they  feed. 

It  is  now  plain  from  the  evidence  of  llie  L'liiled  States  witnesses,  as 
well  as  ours,  that  the  seals  feed  largely  on  herrings  cod  salmon  and 
on  oilier  lish  —  lliat  it  is  not  a  fact  that  they  fe(!d  solely  upon  squid 
or  solely  upon  lliose  animals  or  lish  which  would  be  lound  on  the 
surface.  Therefore  that  these  shoals  of  lish  do  shift,  is  spoken  to  by 
many  witnesses,  and  as  one  would  expect  from  ons  general  Unosvledge 
of  natural  history;  \ou  have  therefore  the  leslimouy  to  be  found  summa- 
rized in  pages  2',i  to  27  of  the  2nil  volume  of  the  .Appendix  lo  the  British 
Counter  Case.  Vou  will  lind  the  evidence  of  .'iT  witnesses  who,  sailing 
across  Behring  Sea  at  all  limes  of  the  summer  —  after  May  —  sailing 
across  the  North  Pacific  Ocean,  even  iii  moiitlis  which  range  over  alonger 
period,  have  fouiiil  lliese  seals  in  lliiii  scallered  iiumhei's  going  one  or  two 
al  a  lime,  or  three  or  four  al  a  lime,  pralically  the  wliole  way  over.  Bui 
Mr  President  lei  us  for  a  moment  consider  what  the  I'niled  States  evi- 
dence shows  upon  this  matter,  because  realU  looked  atfaii'ly,and  without 
an  allempl  to  contradict  wlial  may  he  >-aid  in  support  of  this  theory,  I 
shall  submit  lo  this  Tribunal  that  it  disproves  altcgellier  the  theory  of  non- 
intermingling.  There  is  the  testimony  of  a  witness  at  page  2lo  of  the 
2tul  volume  of  .Appendix  to  the  Lhiited  SlalesCase.  His  name  is  Prokopief, 
and!  willjust  tell  you  what  he  proves.  Would  il  be  troubling  the  Tribunal 
Ivvo  much  lo  ask  them  just  lo  open  map  n"  1  of  the  United  States  —  I  mean 
the  map  of  Behiing  Sea  and  the  North  Pacific.  Just  a  little  to  the 
soutlicasi  of  the  end  of  the  line  of  tlemarcatinn,  you  will  see  the  Island  of 
.Vtlu.  .lusllo  the  right  of  that,  you  will  see  the  Island  of  Semichi,  and 
then,  a  lilllefmther  about  an  inch  on  the  niap  which  represents  I.TO  miles 
to  the  right,  you  will  see  .\mcliilka.  Now  this  witness  says  li<'  has  seen 
seals  constantly  as  far  as  .\mchitka  and  that  he  has  seen  them  .i  halches 
between  .\ltu  and  Agaltu  ;  that  he  has  seen  Ihem  30  miles  east  of  the  Semi- 
chi Islands;  so  lhal,if  you  took  the  evidence  of  this  gentleman  Prokopief. 
and  assume  it  to  be  las  I  will  assume  it  lo  be  pcfeclly  honest,  the  limit 
lo  which  he  reduces  the  /one  where  no  scattered  seals  are  to  be  seen  is 
I  W  miles. 

Tilt!  /one  or  the  space  between  which  he  says  be  finds  there  are  seals 
is  \W  miles.  Now  will  Ihe  Tribunal  consider  for  a  moment  what  the 
problem  is  —  aiul  bring  to  bear  their  general  knowledge  on  the  evi- 
dence? 

It  .(imitted  that  seals  have  come  IVoni  Ihe  I'ribilof  Islands  down  lo 
.Vmchitka.  That  will  be  a  distance,  roughly,  of  between  ;»()()  or  (300  miles. 
The  distance  from  the  nearest  of  Ihe  Pribilof  islands  to  the  .Vleu- 
tian  islands  is  182  miles.  It  is  put  by  some  witnesses  as  200  miles;  but 
I  will  take  Ihe  smallest  distance,  182.  From  the  PribiloHs  lo  .\nichilka 
you  will  see,  roughly,  is  a  little  more  than  double  that  distance;  thai 
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would  1)0  belwccn  iOO  and  .'iOO  miles  however,  the  seals  are  supposed  to 
have  come  and  probably  have  come.  Of  course,  if  the  seals  have  crossed 
over  the  30  miles,  so  much  then  of  intermingling  is  proved  at  once;  ijul 
the  seals  are  sup|>osed  to  have  come  from  the  (jonmiandor  Islands  down, 
30  miles  cast  of  Scmichi.  As  far  as  I  can  judge  by  my  eye,  thai  again 
would  be  about  250  miles,  I  should  say  —  perha|)S  rather  more,  300.  I 
will  show  presently  that  seals  have  also  been  found  rigiil  up  into  Heliring 
Sea  near  Hehring  Straits.  We  know  they  have  been  found  all  along 
thes^  Aleutian  Islands  from  lime  lo  time,  and  1  will  also  remind  you  they 
have  b(vn  fouutl  spread  out  across  these  seas.  Now  I  want  lo  ask  you 
upon  what  reasoning  —  upon  what  line  of  thought  is  it  to  be  suggested 


that  having  gone  the  500  miles 


having  gone  the  distance  which  would 


indicate  that  liiey  are  roving  about  —  Ihcy  do  not  pass  over  the  liO  miles? 
What  magic  is  Ihero  be  in  that  liO  miles,  it  being  the  strongest  corro- 
boration of  the  fact  which  is  sworn  lo  by  upwards  of  30  independent  wit- 
nesses, that  the  skins  are,  in  fact,  found  identical  in  Ihe  two  con- 
signments, and  also  seem  lo  partake  to  a  great  extent  of  one  character 
and  lo  a  great  exteni  of  Ihe  olher.  Upon  this,  let  me  simply  niP'.ilion  a 
subject  which  I  do  nol  wish  lo  elaborate  at  length,  for  reasons  which  the 
Tribunal  will,  I  am  sure,  appreciate. 

Mr  Phelps.  —  I  beg  my  friend's  pardon,  for  interrupting  him,  bu',  1 
think,  if  he  will  kindly  read  liie  evidence  of  this  witness  which  he  is 
quoting  he  will  perceive  that  he  has  not  understood  him  (piite  correctly. 

General  Foster.  — The  lirst  paragraph  —  that  is  all. 

Sir  Richard  Webster.  —  I  will  read  the  whole  of  il.     He  says  : 

1  am  a  liunlor  of  the  sea  iillcr  uiiil  liluo  fox  and  have  liveil  in  this  vicinity  all 
my  life.  1  hunt  atiout  Attn,  Somirhi  Islands.  Have  never  hunted  ntir  killed  a  fur- 
seal.  Fur  seals  do  not  ri-iiiilai'ly  freinicnl  lliese  regions  and  I  have  seen  none  l)nt 
a  few  scattering  ones  in  twenty  years.  Thirty  years  ago,  when  the  Hnssians  eon- 
trolled  these  islands,  I  used  to  see  a  tew  medium  sized  fur  seals,  on  in  the  summer, 
generally  in  ,lnne.  travelling  to  the  north,  1  think  ;  for  the  Conunander  Islands. 

iNow.  observe  that  :  from  the  Amchilka  Island  down  lo  the  north- 
west, —  that  is.  going  away  over  the  very  branch  of  the  sea  in  question, 
if  his  opinion  is  right,  —  from  thai  Island  down  away  lo  the  north-west, 
I  Ihink,  lo  the  (lommauder  Islands. 

Then  he  goes  on  lo  say  :  — 

Thc>  farthest  east  I  havi>  ever  ohserved  them  was  ahont :!()  miles  east  of  the  Seni- 
ichi  Islands:  do  lud  think  those  gidng  to  the  Commander  Islands  ever  go  farther 
east  than  that.  Those  most  seen  in  former  tiim^*  wer(>  generally  feeding  and 
sleejiing  about  the  kelp  patches  between  Altu  and  Agaitu,  and  the  Seiniehi  Islands, 
where  the  mackerel  abounds. 


We  know  the  mackerel  arc  about  Ihe  most  Heeling  fish  there  are. 
Then  he  says  : 

They  decreased  in  numbers  constantly,  and  now   are  only  seen  on  very  rare 
occasions. 

Whether  I  misrepresented  --  I  am  sin'c  my  friend  does  nol  mean  lo 
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siiy  I  misroprcscnlcil  —  wlicllier  1  misapprccialed  llial  evidence,  I  will 
leave  llie  minds  of  llic  Tribunul  lojudfjo. 

General  Foster.  —  lie  does  not  say  llial  llie  I'ribilof  Island  seals  came 
lo  lliat  island. 

Sir  Richard  Webster.  —  I  '"'g  my  friend's  pardon.  1  see  General 
Foster's  point.  It  is  better  for  nie — but  I  do  not  want  to  argvn'  this  case 
on  that  theory —  if  those  were  only  Commander  Island  seals,  because  be 
is  speaUinj;  of  the  island  of  Amchilka.  I  can  prove  beyond  all  question, 
on  the  evidence,  that  the  I'libilof  Islands  seals  go  and  are  found  —  in 
liict  that  is  the  United  Stales  (lasc  —  all  ahuig  the  north  of  the  Aleutian 
Islands  in  Mohring  Sea.  I  say  thai  to  come  lo  the  conclusion  Ihal  seals 
do  not  pass  across  ilO  miles  of  sea,  when  they  have  traversed  hundreds 
of  miles,  as  much  at  least  as  "iOOorlJOO  miles,  and  do  traverse  thousands 
of  miles,  is  a  conclusion  which,  except  upon  overwhelming  testimony, 
the  Court,  I  submit,  will  not  adopt;  reminding  the  Court  that  the  seals 
from  i)oth  Islaiuls  arc  the  same  species.  There  is  no  distinction  between 
the  animals.  Any  distinction  in  the  furs  is  due  to  the  climatic  con- 
ditions, and  possibly  the  curing  conditions  of  the  I'ribilof  Islanils  and 
the  Commander  Islands  respectively;  and  Mr  Senator  .Morgan,  when 
.Mr  Coudert  was  arguing,  slated  at  page  (j38,  that  the  feeding  grounds 
sliiftcd  —  could  not  be  located  —  and  that,  therefore,  it  was  not  possible 
lo  deline  the  exact  place  where  the  seals  might  i)e  one  year,  as  with 
another. 

Senator  Morgan.  —  I  only  asked  the  ((uestion. 

Sir  Richr.rd  Webster.  —  I  am  much  obliged.  Sir,  1  understand.  lUit 
Mr  President,  will  you  look  at  the  evidence  of  Captain  Hooper?  11  will 
be  found  at  page  21(5  of  the  American  Counter  Case.  Captain  Hooper 
found  the  seals  in  large  numbers  300  miles  west  of  the  islands.  It  is  no 
(piestion  of  females  —  it  is  the  question  of  llnding  seals  ia  large  numbers 
300  miles  to  the  west.     He  says  ; 

During  llio  run  of  400  miles  from  I.ut.  58"  'J2'N.,  I.ontr.  177" i-r  \V.,  to  Lat.  ,S5"38' 
N.,  Long.  I71"-J;V\V.,  no  seiilswere  observed,  altliongii  a  carefnl  look  out  fur  them 
was  kepi  at  all  times. 

Numerous  seals  having  lieen  found  in  these  latitude  at  a  distances  of  IMIO  miles 
I  infer  that  the  western  limit  of  the  range  id' the  I'ribilof  herd  of  seals  is  between 
two  and  three  hundred  miles  from  the  islands  and  thai  the  herds  from  the  I'ribilof 
and  Conunandcr  groups  of  islands  do  not  niingl(>. 

I  ask  why  when  numerous  seals  are  found  at  a  distance  of  300  miles, 
it  shall  from  that  be  inferred  that  the  western  limit  is  between  200  and 
300  miles?  It  is  a  difficult  thing  quite  lo  appreciate.  I  am  not  unduly  or 
unfairly  criticising  Captain  Hooper's  evidence  but  I  point  lo  :;und)ers  of 
seals  having  been  found  at  a  distance  of  300  miles  from  the  PribilolT 
Islands  —  I  am  content  to  show  that  those  animals,  speaking  of  them  as 
scattered  animals  —  not  as  thick,  dense  Hocks  of  them  round  the  Pri- 
bilolT Islands  —  do  travel  a  considerable  distance,  and  again  I  say  : 
What  argument  is  there  which  is  conclusive ;  or  which  you  can  say  is 

no 
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found  in  any  way  sufllfieiilly  iiowcrl'iil,  lo  induce  you  to  come  lo  the  belief 
thai  llieydo  not  liavel  llial  iiileruiediale  1  iO  miles  wliicit  is  suf^gesled  lo 
he  the  /one  of  se|taralion  between  tiie  two  herds?  I  am  not  now,  Mr  l*re- 
sidcnl,  criticisiiif^  tliis  mailer  at  lenglii.  I  shall  have  lo  deal  willi  it  al 
lengtii  when  I  loueli  the  (juestion  of  ref,'ulalions,  and  I  siiall  then  venture 
lo  urge  before  liiis  Tribunal  lliat  the  o|tinionof  the  Urilisii Commissioners 
is  completely  juslilied  by  Ihe  evidence  sul)se(|uenlly  taken.  There  is  a 
very  convenient  summary  of  the  evidence  upon  this  mailer  al  pages  23 
and  21  of  the  Supplementary  Heport  of  the  Hrilish  commissioners.  I 
am  only  using  liiis  as  a  part  of  my  argument  in  order  lo  show  what  is 
Ihe  existing  slate  of  llie  evidence  with  regard  to  the  distances  lo  which 
llie  seals  approach  one  another.  I  will  begin  lo  read  from  the  iiollom  of 
page  2;!. 

Ill  our  prcvidiis  I'fpcul.as  (lie  pxisli'iu'i'  rif;i  rprlain  aniouni  of  iiil('riiiiiif:linf;  had 
r.  vi'i'  l)i>(Mi  (|ui'slioiii'il,  it  was  iml  cuiisidci'cd  iicccssaiy  In  note  in  dclail  Ilic  c\\- 
donco  ami  llic  observations  upon  wliicii  liic  fioneral  stalcmciils  iiiadi?  wcio  based, 
but  in  conjuni'l ion  Willi  llie  inforinalioii  since  obtained  tbislieeonies  iiionMiiiportanl. 

Now  tiiis  is  referring  lo  llie  informalion  they  had  when  lliey  made 
their  Iteporl  slating  there  was  intermingling.     Il  goes  on  :  — 

Tiiis  information  consisted,  in  tlie  llrst  place,  of  slatonioiils  by  pela(.'ic  sealei's  to 
Uio  efl'eft  dial,  when  crossin}.'  Behriiij;  Sea  from  the  eastern  to  the  western  side, 
fur  seals  wore  frequently  seen  by  tlieiii  in  all  loIl^:itudes  ;  serondly,  of  our  own 
observations  and  of  eni|iiiiies  locally  made  along  llio  .\leiitiaii  Chain. 

My  friends  do  not.  of  course,  dispute  llie  accuracy  of  fads  actually 
s|»okeii  lo  by  Or  haw  son  and  Sir  (ieorge  Uaden  Powell. 

Mr  Phelps.  — We  very  much  dispute  llic  accuracy  of  facts  which  are 
brought  into  this  Su|iplementavy  lleport  that  we  had  never  heard  of  before, 
and  we  did  not  understand  Ihe  decision  of  the  Tribunal  lo  make  Ihcm 
evidence.     We  shouhl  contend  Ihey  are  not. 

Mr  Justice  Harlan.  —  Sir  Michard  only  adopts  them  as  part  of  hi^ 
argumenl.  lie  said. 

Sir  Richard  Webster.  —  I  •t"  distinctly  in  accordance  with  Ihe  deci- 
sion of  Ihe  Tribunal. 

Mr  Phelps.  — 1  undcrslood  mv  friend  lo  sav  he  was  referring  lo  the 
subsecpient  inlormalion  obtained  by  these  genllcmen. 

Sir  Richard  Webster.  —  My  friend,  Mr  IMielps,  misunderstood  me. 
I  was  referring  lo  what  the  gentlemen  liiemselvcs observed  in  the  year  1891, 
which  lliev  had  nol  previously  slated  in  their  report,  because  Ihey  did 
not  understand  the  mailer  lo  be  questioned.  What  has  been  ascertained 
since  is  in  evidence  in  the  Counter  Case.     It  goes  on  : 

While  running  to  the  westward,  north  of,  but  near  lo,  the  line  of  the  Aleutian  Is- 
lands, lliongh  (ho  eiiviinislaiires  were  often  nnfavourahle  for  sighling  seals,  and  long 
distanc!us  wore  oasscd  by  night,  seals  wore  actually  soon  by  us  apjiroxiinately  in  the 
following  positions  : 

August  J;itli.  —  North  of  Aniukhta  Islands,  longitude  170"  West. 

August  SSlli.  —  North  of  Ainlia  Island,  longitude  IT.S"  West. 
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Thai  is  goiiifi  lowanls  llie  West,  of  course  :  Iliey  are  wcsl  loiigiUi(lc 
from  fiiceinvicli.     Then  it  j;oesoii  : 

August  28th  —  Ni'iii-  Allu  Islaiul,  longitude  1 73"  East  (ono  seal). 

August  30lh  —  Midway  hctwocu  Allu  and  Coniinandor  Islands,  longitude  171" 
Kasl. 

Fuiilier  to  the  nuitli,  in  the  vicinity  of  the  (iOlh  jiarallel  of  latitude,  occasional 
seals  were  met  with  at  sea  by  Her  Majesty's  ship  "  Nyinphe  ",and  by  ourselves  in  the 
month  of  Sopleuilier  as  far  to  the  westward  as  17  4"  HO'  West. 

AVe  also  ascertained  from  Mr  (Jrehnitsky,  Superintendent  of  the  Coniniandcr 
Islands,  thai  fur  seals  had  been  seen  in  I8,S0,  ISS(i,and  ISS",  by  Kussian  cruisers 
when  shaping  a  course  from  these  islands  to  'ndian  I'oinI,  as  far  north  as  the  tiOth 
parallel,  and  al  about  the  inlerseclion  of  this  parallel  with  the  I80lh  meridian. 
The  position  thus  deliued  is  wilhin  about  180  miles  ol'  tiial  in  whicli  we  ourselves 
saw  the  first  seals  at  sea  in  approaching  Ibe  I'ribilolf  Islands  from  the  northward. 

Information  gathered  on  this  subject  in  the  Aleutian  Islands,  ia  I8'JI,  maybe 
thus  summarized. 

Mr  Phelps.  —  I'aiilon  mc,  I  think  myself  litis  question  should  be 
determined  now.  11  is  a  question  that  we  debated  al  so  great  a  lenglli 
before  the  principal  hearing  commenced  —  whether  these  Urilish  C-om- 
missioners  could  come  in,  pending  tlie  argument,  and,  by  a  now  Hcport, 
not  provided  for  by  the  Treaty,  and  whicii  we  have  had  no  opportunity  of 
seeing,  much  less  to  answer,  add  to  liiose  facts  wiiicii  are  lo  be  considered 
as  evidence  before  this  Tribunal. 

We  did  not  understand  the  decision  of  this  Tribunal  —  we  may  have 
misunderstood  it  —  lo  belhatfuclsof  this  character  becamo  evidence  in  the 
case.  We  understood  the  decision  lo  be  that  the  argument  of  Ihe  Hri- 
lish  Commissioners  in  support  of  liicir  previous  conclusions  might  be 
adopted  by  my  learned  friends  as  part  of  their  argument,  and,  lo  that  we 
iiad  no  objection  whatever,  but  here  my  friend  is  reading  new  and  addi- 
tional stalements  of  fact,  which  are  cither  evidence  or  else  Ihcy  are  utterly 
totally  immaterial.  W'e  object  to  those  being  considered  as  a  part  of  the 
evidence  in  this  case. 

Sir  Richard  Webster.  —  I  only  desire  to  say  tnat  I  propose  lo  read 
'in  strict  accordaiRc  with  the  decision  of  Ihe  Tribunal)  this  summary  of 
the  evidence  referred  to  as  obtained  by  them  in  18*.)1,  and  all  liie  evidence 
ill  I8'.)2  I  which  is  in  the  Counter  (lasei  as  a  part  of  my  argiimenl.  1  un- 
derstood that  lo  be  .lislinclly  in  accordance  with  the  decision  of  Ihe  Tri- 
hunal,  but  I  only  wisii  to  say  —  1  am  not  going  to  argue  the  mailer  al 
greater  length  —  that  if  the  Triiiunal  give  me  the  slightest  indication  — 

Mr  Phelps.  —  .Might  I  ask  my  friend  where  this  statement  of  Grebnilsky 
of  what  he  galhered  from  Ihe  lliissiaii  cruisers  is  lo  be  found  except  there? 

Sir  Richard  Webster. —  I  think  my  learned  friend,  Mr  Phelps,  while 
.Mr  Williams  was  speaking  lo  him,  was  not  pa\ing  attention  lo  me.  I 
staled  lliat  thai  was  evidence  obtained  by  the  Urilish  Commissioners  in 
liie  \ear  18Ui,  upon  which  they  made  their  statement.  I  did  I'ol  say 
llial  Dial  was  in  the  apj)endix. 

Mr  Phelps.  —  My  question  was  whether  the  evidence  upon  which 
they  base  this  slatcmenl  is  lo  be  found  in  this  case  anywhere,  or  whether 
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it  is  supplied  in  siippor  of  a  slalemcnl  whicli  wc  claim  to  iiave  dispiiloil. 

Sir  Richard  Webster.  —  it  is  roiiiul  in  llie  slalcment  made  by  llic 
Commissioners  llicmselvos. 

Lord  Hannen.  —  Where  is  il  lo  be  fonnd? 

Sir  Richard  Webster.  —  As  far  as  1  Khonn  il  is  a  slalemenl  made  by 
the  Commissioners. 

Lord  Hannen.  —  Where  is  liial  slalemcnl  lo  be  fouml? 

Sir  Richard  Webster.  —  Al  |ia};e  21. 

Lord  Hannen.  —  Of  the  Siipplemeiilal  Ueporl? 

Sir  Richard  Webster.  —  Vos. 

Mr  Carter.  —  And  no  where  else. 

Lord  Hannen.  —  Mr  Phelps  was  Irving  lo  ascertain  where  il  appeared 
upon  the  record.     Yon  say  in  the  Supplemental  Heporl. 

Sir  Richard  Webster.  —  H  did  not  appearbcforc  and  the  report  says  so. 

Lord  Hannen.  —  Il  is  the  only  evidence  of  the  statement. 

Sir  Richard  Weboter.  —  The  statement  appeared  that  there  was  inler- 
mingliu},'  —  I  will  refer  lo  that  in  a  moment. 

In  the  original  report  the  IJrilish  Commissioners  stated  that  in  their 
opinion  the  two  herds  intermingled  ;  lliey  had  not  slated  the  evidence  and 
they  proceeded  to  say  lliis  : 

III  (iiir  pieviiius  ippoil  iis  llip  pxislciicc  of  a  cci'laia  iunouni  of  inlcriiiiiifiliiifr  liad 
nrviT  Ijci'u  iiiioslidiicd,  il  was  nol  cuiisiilcrod  noccssaiy  l<>  nolo  in  ilclail  llic  evi- 
dence and  tlie  ubservatiiins  upon  which  Hie  j;eneial  statements  made  were  l)ased. 

LordHannen.  —  Well,  youmighladopl  that  into  your  argument  —  that 
that  was  the  reason  why  Ihey  did  il.     Now  wlial  is  the  next  statement? 

Sir  Richard  Webster.  —  The  next  statement  is  this  —  that  they  no\\ 
slate  what  was  the  information  that  they  had  obtained  in  lH',)t  upon  which 
they  drew  their  conclusion,  they  having  had  no  reason  to  state  it  before, 
because  rightly  or  wrongly  they  did  not  think  this  matter  would  be  dis- 
puted, and  that  is,  as  1  understand,  lof  course  I  am  entirely  in  the  hands 
of  the  Tribunal  with  regard  lo  this  mallen,  a  statement  by  the  Commis- 
sioners in  exactly  the  same  manner  as  that  which  was  stated  in  their  ori- 
ginal report,  not  of  course  controlled  by  ndes  of  evidence  any  more  than 
the  statement  of  the  Ijiited  Slates  Commissioners,  but  a  slalemenl  of  evi- 
dence they  had  before  them  from  which  they  drew  their  conclusions. 
The  rest  of  the  mailer  refers  to  that  which  is  in  evidence.  What  1  was 
reading  when  Mr  Phel|is  interposed  was  the  statement  by  the  Commis- 
siouci's  of  what  thcx  learned  from  Mr  (irebnitsky. 

Mr  Carter.  —  Tiu)  position  of  the  learned  counsel  seems  lobe  this: 
that  if  there  is  any  matter  of  fact  in  Ihe  possession  of  the  IJrilisb  Com- 
missioners at  the  time  Ihey  diew  their  original  Heporl,  which  matters 
of  fact  are  not  contained  in  it  and  which  are  in  the  nature  of  evidence, 
that  they  may  now  introduce  that  evidence  of  these  mailers  of  fad,  and 
for  the  reason  that  they  were  not  then  thought  lo  be  material.  The 
point  is,  that  it  is  inlroducing  ni'w  evidence,  and  the  suggestion  that  it 
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was  omitted  by  Ibeni  at  the  lime,  jjeeausc  they  (h'd  not  Ihink  it  to  be 
material,  does  not  delract  from  the  fact  that  it  is  still  new  evidence, 
and  that  was  excluded  by  this  Tribunal,  as  wo  underslood,  when  we  de- 
bated upon  the  queslion  ol  Ihe  introduclion  of  this  report. 

Sir  John  Thompson.  —  It  was  not  excluded. 

Mr  Carter.  —  II  was  excluded  as  evidence,  and  was  allowed  lo  be 
adopted  by  way  of  arjtunient. 

Sir  John  Thompson.  —  Wo  reserved  our  decision  as  to  wheliier  it 
should  be  received  as  evidence. 

Mr  Carter.  —  At  all  events  it  was  not  admitted. 

Sir  John  Thompson.  —  It  was  not  received. 

Mr  Carter.  —  If  the  queslion  still  remains  open,  we  make  objection 
now. 

Lord  Hannen.    —  Were  yni  ^oin^  lo  add  anylhin;;,  Sir  Hichard? 

Sir  Richard  Webster.  —  I  was  {■oinj?  to  say  this.  As,  of  course, 
this  mailer  is  of  more  importance  upon  the  question  of  l{oj;idations 
Ihan  it  is  upon  lliis  mailer  —  but  for  the  introduclion  of  it  by 
.Mr  Coudert  I  do  not  know  Ihal  1  should  have  referred  lo  it  —  1  was 
goin^  lo  read  Ihc  decision  of  Iho  Tribunal.  I  am  readinj?  now  from 
page  H)2  of  the  revised  report. 

It  is  unlcMcd  lliat  llio  ducuineiit  I'lilillcd  a  supploiiiPiilnry  Report  of  the  British 
Bchring  Slm  Coniiiiissioinirs,  dated  January  31sl  ISIK!  and  signed  by  George  Baden- 
Powell  and  George  .M.  Dawson  and  delivered  to  the  iiidividnal  Arbitrators  by  the 
Agent  of  Her  Britannii'  .Majesty  on  tlioi!,"ilh  day  of  .March  I8!K1,  and  wliieli  contains 
a  eriticisni  of,  or  argument  upon,  the  evidence  in  the  documents  and  papers  pre- 
viously delivered  to  the  Arliitrators,  be  not  now  received,  with  liberty,  however,  to 
Counsel  to  adopt  such  document,  dated  January  lit st  I,S!t3,  as  part  of  their  oral  argu- 
ment; of  lliey  deem  proper. 

The  qnostion  as  lo  the  .iduiissibility  of  the  documents  or  any  of  them,  constitu- 
ting the  appendices  attached  to  the  said  document  of  January  31st  I8i)3,  is  reserved 
for  further  consideration. 

I  have  not  referred  at  present  —  I  am  not  j-oiiif'  to  refer  to  —  any 
appendices,  but  solely  lo  the  slatement  made  by  llio  Commissioners,  gcn- 
llemenof  repule  —  as  lo  the  j;rounds  upon  which  they  made  the  slale- 
nionl  which  I  referred  lo  in  their  orii-inal  report.  I  do  not  like  lo 
involve  myself  in  mailers  of  discussion  aiul  I  submit  I  am  within  ni-, 
rifihi.  Of  course  I  have  other  imporlaul  mailers  to  brinj;-  before  Ihe 
Tribunal,  and  unless  Ihe  Tribunal  wished  lo  adjourn  formally  lo  consi- 
der il,  I  would  rather  postpone  liiis  matter  for  Iho  present. 

The  President.  —  Wo  must  reconsider  Iho  matter  at  any  rate  since 
you  intend  to  use  those  slalemenis  in  your  arf^timonls  on  Itegidutions. 

Sir  Richard  Webster.  —  Certainly. 

Mr  Justice  Harlan.  —  Vou  postpone  il  until  lhal  time,  do  you? 

Sir  Richard  Webster.  —  Ipon  the  least  inlim..lion  from  the  Tribunal, 
I  should  do  so. 

Lord  Hannen.  —  I  am  very  anxious,  Mr  IMielps.  so  far  as  I  can,  alwu'  s 
to  meet  \our  views.     Would  il  be  objectionable  if  Sir  Itiduud  icferred  to 
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il,  you  having  iiokul  llio  I'iicl  thai  Iho  ovidome  was  not  coiitainc'd  in  aiiy- 
Ihiiij;  whicli  |tivce(lo(l  llio  supplomt'iilaiy  ll('|iorl?  We  hearing  thai 
in  inin(l,\>oul(l  il  inconvenience  you  tlialSir  Hichanl  Wehster  shouhl  use 
it,  with  the  ciuniniMit  made  hy  ynu  upon  it? 

Mr  Phelps.  —  II  is  not  a  ijueslion  of  ciuivenience  if  tiie  Trihunal 
please,  at  all  — il  is  a  question  of  right.  The  ohjeetion  that  we  make  is  : 
Tlial  neillicr  under  this  Treaty,  nor  under  the  procedure  ol'auy  Trihunal 
lliat  ever  sal  under  Hie  forms  of  law,  is  il  allowahle  for  a  parly  afler  the 
case  is  made  up,  liie  wrilien  arginneiit  complete,  Ihe  oral  argument  hegun, 

10  come  in  wilh  a  stalemenl  of  new  lads  and  new  evidence  llial  is  lobe 
regarded  hy  Ihe  Tiihurial  in  determining  Ihe  issues  of  fact. 

Lord  Hannen.  —  I  iiad  thai  fully  in  my  mind,  ^uu  hav(;  answeied 
hy  saying  you  stand  on  your  strict  rights,  and  do  not  treat  il  as  a  mailer 
of  convenience. 

Mr  Ph{)lps.  —  As  a  mailer  of  course  if  il  is  not  to  ho  regarded,  il 
need  nol  he  lead.  If  il  is  lo  ])e  regarded,  we  are  defenceless  as  far  as  thai 
is  concerned. 

The  President.  —  ^on  ohjecl  lo  Ihe  facts  heing  slated,  because  you 
have  nol  had  lime  oi'  Ihe  ea|)acily  to  control  tiiem. 

Mr  Phelps.  —  C.eilainly. 

Sir  Richard  Webster.  —  Mr  IMiel|)s,  observation  shows  Dial  he  really 
has  nol  apprehended  my  position  in  Ihe  least.  In  paragraphs  V.\2 
and  i.'iti  of  the  original  rep(Mi  the  Hrilish  (iommissioners  slate  Ihe  fact 
liial  in  their  opinion,  rightly  or  wronghj  they  come  lo  the  conclusion 
lluil  there  was  intermingling. 

Mr  Justice  Harlan.—  That  there  tons? 

Sir  Richard  Webster.  —  Ves  —  iiilermingling.  They  did  not  slati; 
the  informalion  they  had  ohiained  wilii  regard  lo  the  mailer.  They  did 
slate  an  amount  of  oilier  information  they  had  ohiained,  and  the  United 
Stales  Commissioners  in  their  report  e(|ua!ly  stale  thai.  In  this  supple- 
mentary lU'porl  all  they  do  is  lo  give  lo  Ihe  Trihunal  Ihe  informalion  they 
then  had  upon  which  lliey  formed  the  conclusion  which  Ihe  Trihunal  can 
criticise. 

Lord  Hannen.  —  Thai  faises  ilie  (jiieslion  of  what  .Mr  l'liel|)S  insisls 
upon,  wlielher  or  nol  il  is  not  fresh  evidence. 

Sir  Richard  Webster,  —  '•'  course  I  do  nol  want  lo  argue  lliis  again 
now  —  this  was  the  whole  matter  we  discussed  on  the  previous  occasion. 

11  is  not  a  quesli(jn  of  evidence  —  it  is  a  question  of  informalion  i)efore 
the  Tribunal  with  regard  lo  this  question,  depending  partly  upon  tiie  con- 
clusions people  drew  from  certain  facts. 

Sir  John  Thompson.  —  The  lirilisli  contention  at  that  time  only  was 
thai  Ibis  was  admissible  and  capable  of  being  used  qiinad  lleguliilions, 
and  you  have  nol  come  lo  that  stage  of  your  argument  yet. 

Sir  Richard  Webster.  —  lleally,  one  only  regrets  jiossibly  that  one  is 
involved  in  a  contention  which  may  be  Ihoughl  lo  introduce  questions  of 
iflicully  lo  a  greater  extent  than  it  docs.     I  am  willing  from  Ihe  point  of 
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viow  of  properly  iiifjmnenl  nol  lo  refer  (o  lliis  ony  more;  hut  I  must,  in 
adopliiif;  llial  line,  !)(>  nntlerslood  dislinclK  as  reservinj?  my  position.  I 
tlo  nol  pass  from  il  il  iticonseqiionceof  wjial  in\  learned  friend.  Mr  I'lrelps, 
has  said  in  re-ard  lo  lliis  mailer,  lieeanse  lie  lias,  «ilh  defercnee.  eiideav- 
onred  to  pnt  lis  in  a  position  IJiat  we  have  never  assumed,  and  wliirli  we 
oii;;iit  nol  lo  he  supposed  lo  Iium.  jaKcii. 

So  far  as  I  am  foiieerned,  if  the  Trilmnal  prefer  thai  Uk;  matter  should 
he  disnissed  at  a  later  stajie,  il  does  nol  hear  direilly  on  I  lie  point  I  am 
now  arf;ning.  There  is  ahiindani  oviilenee  wilhoiit  Ihis,  hefore  the  Tri- 
hiinal,  lo  enahle  lliein  lo  eome  lo  IIk;  roiiclnsion  to  which  I  in\ile  lliem. 

The  President.  —  Then,  Sir  llichard,  von  are  willin);  lo  pass  over 
these  faels  till  yon  come  lo  ilefjiilation-.? 

Sir  Richard  Webster.  —  Cci  lainlv ,  Sir. 

The  President.  —  Very  well. 

Sir  Richard  Webster.  —  Then  there  is  one  arjtumcnt  to  which,  for 
ohvions  reasons,  I  lie  Trihiinal  will  nol  expect  me  to  refer  at  any  lenfjth  ; 
and  Ihal  is,  the  qiieslion  of  the  ferlilisalion  of  Ihe  female  at  sea.  ,VII  I  do- 
sire  lo  say  is  llial  I  hope  Ihi'v  will  he  good  enmi-h  lo  lake  a  nole  of 
pages:}:)  and  ;5i  of  Ihe  Itrilish  Connler  Case.  Appendix  2,  where  will  he 
found  evidence  of  helween  2(1  and  ;j(l  witnesses.  The  fact,  for  what  it 
is  worlh,  is  ahnndaiilly  proved.  There  is  Ihis  further  mailer  lo  which 
I  ask  the  particular  attention  of  llic  Tribunal,  that,  upon  llio  evidence  on 
hoth  sides,  the  United  States  and  ours,  there  is  no  evidence  of  virgin 
cows  ever  having  been  seen  on  the  Island  al  all,  and  il  has  a  remarkable 
bearing  on  this  hranch  of  the  case,     lint,  of  course,  for  ohvions  reasons, 

I  do  not  desire  lo  elaborate  that  matter  further  now;  I  may  have  to  call 
attention  to  it  later  on. 

Sir,  Mr  Coudert  told  you  that  the  branding  of  these  pups  was  a  matter 
of  perfect  ease,  could  be  done  wilhonl  the  slightest  diflicully,  and  llial 
Ihal  fad  was  sirong  evidence  of  Ihe  properly  riglilsofihe  l.nited  Slates. 
.Mr  I'residenI,  I  do  nol  doubt  Ihal  Ihis  Tribunal  have  read  manv  pas- 
sages in  these  aflidavits,  so  that  they  have  a  very  inlimale  knowledge  of 
the  evidence;  and  1  am  willing  to  put  Ibis  in  the  broadcsl  possible  way. 

II  has  never  been  done,  except  in  the  instance  of  Ihe  hundred  seals  Ihal 
bad  Iheir  ears  cut  in  order  to  see  whelber  lliey  would  come  back  to 
llie  same  rookeries,  with  the  result,  as  the  Attorney  General  reminded 
you,  Ihal  none  came  lo  the  same  rookery  :  some  were  found  in 
dilfereiil  parts  of  Ihe  island,  and  some  were  found  on  the  other  Island 
of  St  George.  When  you  remember  the  evidence  as  to  Ihe  limidilv  of 
these  animals.  Ihal,  if  the  rookeries  are  disturbed,  the  seals  go  with  such 
haste  Ibis  is  on  the  evidence  of  both  sides)  lo  the  sea,  that  they  trample 
over  the  young  pups  and  kill  them,  —  when  you  know  thai  the  eviden(;c 
is  that,  upon  any  r»ersoii  alarming  them,  they  immediately  take  lo  the 
water  and  no  longer  remain  upon  the  land  ;  when  you  further  lind  Ihal 
upon  the  evidence  of  Mr  Stanley  Brown  for  the  L'nited  States  and  the  evi- 
dence of  .Mr  Macoun  and  other  witnesses,  to  whom  later  on  1  shall  have 
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In  ciill  alli'iilinii,  llic  |tii|fi  in  '.]  or  V  weeks  from  llicir  liirlli  sprciul  lliPin- 
si'lvcs  over  miles  of  llicsc  Uliiiids,  I  lliiiik  llic  sii};j;('slioii  mailt;  lo  yon  lliiil 
a  ground  lor  awanlinf;  propiMiN  is  thai  llioso  seals  mi^dil  he  liranded  is 
snmeNNlial  e\lrava|;nnl.  I  nsi>,  and  dusirr^  to  nse,  no  slr<in};er  expression 
llian  llial. 

Now,  I  would  point  onl  lliat  ifllie)  were  marked  or  branded,  it  wnidd 
niak(!  nodilVereneu  on  lliu  ({ueslion  of  proper)  \.  HI  mark  my  phcasnnls, 
those  artnalU  liali-lied  hy  me,  ami  roared  l»\  me,  and  led  hy  me,  ami  lliey 
ll\  onl  lo  oilier  people's  land,  they  liavt?  a  perre<'l  rij;ht  lo  shool  them. 
Snppose  I  shonld  mark  ever\  \onn^'  raliliil  thai  eonld  he  can^lil  in  tint 
same  waN.  it"  a  rahhil  weni  onl  on  my  neijilihonr's  properly,  he  wonld 
have  a  rifj;ht  to  sliool  it.  The  only  ease,  as  I  endeavonrcMllo  point  onl  to 
llie  'i'rihnnal  on  the  last  oecasion,  in  whieh  property  is  jjiven  in  sueh  ani- 
nniis,  is  when  possession  is  taken ;  ami  possession  is  not  taken  hy  nnirking 
UNNild  unimnl  and  leltin};  it  ;;o. 

Sir,  sonn'  of  my  learned  friends  seemed  lo  think,  from  this  point  of 
view,  lher(!  was  some  anal(i}.'y  between  the  seals  and  the  cattle  on  the 
plains  of  America.  Thai  was  fully  dealt  with  hy  the  Allormn  (Jeneral; 
hut  perhaps  I  may  he  allowed  to  r(>min(l  you  that  th(>  whole  primiple  upon 
whieh  the  le^^islation  (for  il  is  lefjislatioii)  has  proeeeded  in  the  I'nited 
Stales,  has  heen  Ihal  the  animals  coui(i  he  I'onnded  up  at  any  lime  and 
were,  in  fael,  rounded  up  fi'om  yeai'  lo  \ear;  and,  as  the  Alloi'uey  (icneral 
remimh'd  \ou,  particular  provisi(»ns  as  to  nuii'ks  were  directed  hy  Statute. 
I  cannot  heller  ilhislrate  my  meaniiif;  than  h\  referriu};  lo  an  arfiuinenl 
made  hy  Senator  .Morjian  when  I  was  ar^'uinjj,-  lliis  (|in'sliori  of  propei'ly  the 
other  da\.  lie  said  yon  ma\  not  lik(<  to  call  il  propcrls :  as  long  as  the 
seal  is  on  Hie  Islands,  the  Inited  Slates  oi-  the  lessees  have  absolute 
(lominiou  over  them.  I  should  not  a};reo  that  perhaps  "  dominion  "  was 
the  strictly  accuiale  word  lo  express  the  I'ifiht  or  privilege  of  capturing. 
Itiitl  will  accept  il  for  the  purpose  of  the  argument.  Hid  anyone  ever  hear 
of  dominion  extending  beyond  a  kingdom;  or  of  ilominion  exlendingbeyond 
teirilory;  and  if  it  were  a  correct  analogy  lo  describe  whatever  power  and 
rights  the  United  Stales  have  over  Ihe  seals  while  on  Ibe  Islands  or  in  ler- 
rilorial  waters  as  being  doaiinion,  one  wauls  no  belter  illustraliou  for 
showing  that  that  lioniinion  slops  when  the  animal  le.ives  llie  Island 
or  Ihe  lerritoi'ial  walers  and  goes  out  on  lo  the  high  seas?  Therefore, 
I  ask  the  Tribunal  lo  come  lo  the  conclusion  that  from  the  point  of 
view  of  any  act  which  is  supposed  lo  be  iui  cquivalcnl  of  taking 
possession,  no  possession  has  ever  been  taken;  and  if  in  the  case 
put  to  me  the  other  day,  that  there  is  an  attempt  lo  lake  possession  by 
driving  the  seals,  willi  regard  lo  all  the  seals  that  arc  nol  captured  and  kil- 
led the  atlcmpl  fails  or  is  abandoned  ;  but  nothing  e(|uivalent,  either  in 
law  or  in  lad,  to  the  taking  of  possession  in  any  way  occurs. 

In  this  connection,  I  was  asked,  or  my  learned  friend  the  .Mtornoy 
General  was  asked,  also  I  think  by  Senator  Morgan  with  regard  to  the 
question  of  whether  there  was  nol  some  ground  for  the  theory  llial  all 
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{{unic  bolongiMl  lo  IIm>  Slutn  — bolon^nd  ii>  Kll^land  to  llio  King  :  and  I 
prusuiii*!  till!  Si'iialor  \M)iilil*Mi(li>iiv()iir  III  ilrnw  tlit>  mining')  llial  il  licloiip-d 
ill  (III*  I'liihMl  Sli)ti"<  III  llin  Sliili'.  Sir,  I  am  iml  siirprisi'd  al  Ihal  i|iii-s- 
lioii  liriiij;  |Mil ,  and,  altliiiiif;li  il  is  nf  |iiii'i>U  acadiMiiii'  inliTcsl,  |it>i'iia|is  I 
may  lio  allnwod  in  mm  nr  Iwti  sriiluiircs  tn  ^ivi>  my  answer  in  regard  In 
(lull  mallnr.  Iliidor  llii>  nld  Knri'sl  Laws,  tlio  Kin^'  had  llin  cxidiisive 
privilrp!  (ilkilliiifr  fiaiin'  in  nival  I'liii-sls.  If  lln  ^amo  waiidcri'd  from  llie 
forosls.anyiini'  had  a  ri^lil  lo  kill  IIkmii;  and,  allhnn^li  llii'n-  wciu  writers, 
and  amoiif{  llioiii  Sir  William  lllarkslonc,  who  ox|»res8fid  the  view  lliat  the 
origin  of  Ilie  (iamc  l.aws  orif^inally  was  the  |iro|u>i'ly  in  wild  animals  being 
vosli'd  in  till'  KiiifA,  the  llii'nrv  was  ('\|iiisi'(l  in  a  very  li'arni'd  note  by  u 
lawyerof  IhenaiiieiifChrislian,  —  (liirislian's  I'llitinii  of  UlaeKstonc,  — and 
iiy  perhaps  llie  greatest  authority  on  this  question,  Mr  C.hitty  who  wrote  on 
tlie  "  I*renif;ativcs  of  Hie  Criiwii  "  in  llie  work  lo  wliirh  my  learned  friend 
till'  Allorney  lioneralealliMl  atleiilion;aiid  il  is  the  fart,  Ihal  there  is  no  ease 
and  no  ihM-ision  wliirh  in  any  wa\  limited,  —  no  iiislanee  cither  eri- 
iiiinal  or  civil  in  wliiih  a  party  has  been  sued  or  prosecuted  on  behalf  of 
the  Kiii^  for  taking'  ^ame  unless  he  look  il  within  some  privileged 
plare.  On  Hie  lontrary,  il  is  laiil  down  ihal  no  individual  can  be  indicted 
al  Commiiii  Law  forslealiiiganimals  fnw  mil  unit  unless  recbiimed;and  the 
books  of  anlhiirity,  —  I  have  investigated  this  matter,  1  may  say,  with 
as  mill  II  eare  as  I  coiilil  bestow  upon  it.  —  repeat  more  than  once  lliat 
tlierii  are  various  aiilhirilies  showing  thai,  if  a  man  drive  a  stag  out  of  the 
forest,  then  be  would  be  liable  for  having,  interfered  with  the  King's  lb- 
real  ;  Iml  if  Uie  stag  comes  out  of  the  forest  upon  his  own  land  or  terri- 
tory, lie  has  a  right  to  kill  il. 

.Again,  slating  il  as  1  have  said  more  than  onee,  referring  to  the  autlior- 
ily  nf  a  ease  in  the  titli  Coke's  lleporl,  the  Case  of  Monopolies,  al 
page  87,  everyone  on  his  own  land  may  use  them,  thai  is  hunting  and 
iiawking,  at  his  jileasiire,  without  any  restraint  lo  be  made  unless  by 
{'arliaiiieul,  as  appears  by  certain  Slatiitos  liial  are  there  cited.  I,  there- 
fore in  deference  to  a  view  expressed  by  a  member  of  the  Tribunal,  have  to 
state  respectfully  iiefore  lliis  Tribunal,  and  in  lliat  I  shall  be  corrected 
by  lliosi-  skilled  in  l'",iiglisli  Law  whom  I  address,  that  for  years  il  has  been 
the  recogni/ed  Inwiiftireal  hriiain.  certainly  for  a  century  or  more,  thai  the 
King  has  no  greater  properly  in  game  oilier  than  the  royal  birds,  such  as 
swans. and  the  royal  lisli,  such  as  sturgeon,  lliaii  a  sulijccl  has  in  respect 
of  game  upon  his  own  land. 

Now,  Mr  Presidenl,  I  wish  to  say  a  word  about  the  theory  that, 
apart  from  properly,  the  I  nited  Stales  have  equally  a  right  nf  interfering 
to  protect  llieir  industry.  Sir,  when  my  learned  friend,  the  .Mlorney  Gen- 
eral was  addressing  you  upon  this  matter,  you  pointed  out  to  him  thai 
the  argument  of  my  learned  friend,  .Mr  IMielps,  and  the  passage  from  the 
Argument  which  he  read,  was  only  an  argument  based  upon  the  assump- 
tion Ihal  there  was  no  property  in  the  seals,  it  is  to  that  part  of  the  Case 
that  the  observations  which  I  shall  now  address  to  the  Courl  are  directed. 
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II  is  oxiivmt'ly  imporfiint  dial  I  slioiilil  I'tiforc^  upon  llio  Trihiinal  this 
vii'w,  iiaiiiely,  thai  my  liMiiicd  I'lieiui.  Mr  t'.iiiliM'  in  liis  oral  ar^HiniiMil, 
Mr  IMiclps.  in  his  ar^^iniKMil  to  which  In-  has  alicady  told  yon  he  adhiM'cs, 
and  til  which  he  cnui'lcnnsiv  called  onr  alliMiliini,  and  said  thai  wc  nuisl 
deal  with  it  h\  anticipation.  Iiolh  those  learned  f^enllenien  asseil  thai 
their  I'i^ht  to  protect  —  to  lake  the  steps  whii  h  they  did  take  in  counexiim 
withthelti'itish  vessels,  is  independent  of  any  possession,  |»ropei'ty, or  ownei'- 
ship  of  thi>  seals  Iheinselves.  .\t  paj^e  l.'Jd  of  the  written  arfjunicnt  id' 
my  learned  tViend.  Mr  Phidps,  yon  will  find  Ihis  piissiig(t  \>liii  h  I  have  no 
donhl  is  in  your  memory,  hnt  I  will  re.K*  it  again. 

Till'  nixe  III'  llii'  I 'nil  CI  I  SI  III  !''<  has  III  us  I'ar  luiicct'di'il  ii|Hin  llii'^idiiniliiriiiialinii 
al  i>i'ii|ii'iiy  ill  llic  <cal  Innl  iNi'If,     l.ci  i|  now  lie  assiiiiu'il,  Ini'  llic  |iiii'|iiisi's  nl'  llic 
aiyiiiiioiil.  Ilial  nil  siiili  ri;;lil  nl' in'iipi'i'ly  is  lu  lie  ailiiiilli'il.  ami  thai   llic  seals  are 

III  he  ri'fiaiilcil,  niilsiile  ul  Icnilmial  wah'is,  as  /I'c.r  ii ihir.f  in  llic  lull  sense  ol' 
llial  Ici'in.  I.cl  Ihi'iii  he  likened,  if  Ihal  he  jicissilile,  In  Ihc  lisli  wliosc  liirtliplace 
and  liiuni-arc  in  Ihc  ii|icii  sea,  and  which  only  a|i|ii'iiach  llie  shores  I'oi'  llic  iiurimsu 
III'  luoil  al  ccrlain  seasons,  in  such  iiuinhcis  as  lo  render  Ihc  lishiii}.'  Iherc  iirndiic.- 
liv. 

The  i|ucslion  llii'ii  I'cinaiiis,  whether  upon  Ihal  hypollie>is,  llu-  iinluslry  csta- 

hlishcd  and  in.iinlai I  liy  llic  I'nilcd  Slales  liovi'iiiincnl  on  Ihc  I'lihilorislands,  in 

Ihc  lakiiiu:  III  llic  seals  and  Ihc  coinnicicc  Ihal  is  liascd  npnn  il,  are  open  to  he  dcs- 
troMcl  at  the  pleasuic  of  citizens  (d' Canada,  hy  ;■.  niclhod  of  piii'siiil  outside  Ihn 
■  lidiiiaiy  line  o|  tciiilori.il  jiirisdii'lion,  which  niiisl  rc-^iill  in  the  cxteiiiiiiiatioii  of 
llic  animal-. 

\nd  al  pai;e  JKl  of  Mr  Carters  sped  h,  he  in  opening  his  argument 
on  this  part  of  the  Case,  said  :  — 

I  come  now  then  to  Ihc  olhur  liiiiiiili  of  the  ipiestlon  of  prnpeily  nuiixdy,  tlic 
propel  ty  which  llic  I'nilcil  Stales  a-s.iird  in  the  indiisliy  carried  on  hy  Ihciii  on 
llii'  I'riliilol' Islands,  irrespective  ol  tlie  i|ucslioii  whcthci'  Ihey  have  properly  in 
Ihc  >ca|s  or  not. 

Therefore,  for  the  purpose  of  thai  to  which  I  desire  to  direct  the 
alleiition  of  the  Trihiinal,  I  am  enlilled  lo  asMiine  -  nay.  1  must  mal\i> 
the  assumption  made  hy  ni\  learned  frionds  tiiat  no  pi'opertv  exists,  and 
that  they  have  no  claim  eillicr  to  the  seals  or  to  the  herd  apart  from 
the  inilu>lr\.  May  I  slate,  lir>l  my  siilimissioii  of  the  law  in  regard 
III  lliis  mailer,  and  lheii<(leal  in  delail  to  whalever  extent  I  think  neces- 
sary, willioul  Irespassing  unduly  upon  the  tine  of  the  Trihiinal,  wilti  the 
arguiiieiils  of  my  learned  friend,  Mr  I'helps,  which  appear  in  the  written 
hook,  .\part.  Sir,  IVum  a  malicious  ad  with  the  intent  of  injuring 
the  person  who  is  earrving  on  an  iiidiislry,  and  done  hy  a  person  who  is 
not  iloiii;:  the  act  complaineil  ol'  himself  for  the  purpose  of  his  own  trade ; 


there  is,  so  far  as  I  know.  h\  the  law  i 


It  no  I 


isili/ed  coimtrv.  no  riuht  of 


inlerferenci'hv  Hie  pcisini  whose  Irade  is  injured.  I  am  pntling  il  as  I  am 
sure  my  learned  friends  will  adiiiil.  in  the  hroadesi  wa\.  I  am  not 
endeaMiuring  lo  ohiain  aiiv  aihanlage  from  the  fact  that  what  the 
I  niled   Sliites  do  is  entirciv    d 


one  on 


the  Islands  and    is  in   lerrilorial 


waters.      I   sa\   thai   whatever  indnstrv    is  carried  on,  if  it  he  concet 


led. 


as  for  the    purpose  of  Ihis    argnmeiil   it    must    li 


e    coui'i'i 


led,  thai    the 
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animal  itsi-lf  !>*  nut  llio  |i('ii(K;it\  of  I  ho  I'nited  Slates;  ('\co|il  in  llio 
case  of  wliiil  may  In;  calli'd  \viiii(oii  and  malirioiis  ads  svitli  llio  inlt'iil  of 
injnrin};  till'  pci'SKn  carrvinj;  on  [he.  Irade,  inirsiiil,  or  indiislry,  no  civil- 
izt'dcouiilry  ivi'()j;iii/.('s  llial  any  wionj;  is  ixMui:  d(in>' li\  liio  ])i}rsoM  wlio, 
in  the  course  of  caiTyinj;  on  liisown  l>nsini';-<i.  inli-rfcnv-,  wilii  m  vunijicles 
wilh,  or,  roduccs,  the  [irolil  earned  l)\  lln;  poison  who  makes  Ihi-  rum- 
plaint. 

Sir,  ilcan  be  tcsfed  in  a  moment,  and  tested.  I  snhmil,  almosi  exhunsl- 
ively  by  one  lest,  (Ian  llic  right  ol'  the  pei:ij;ie  sealer  depend  upon  the 
qneslion  of  whether  or  not  Ihe  indiislr\  is  lieiii;;  curried  uu  on  tlie  Islands.' 
Is  it  not  ahsoliilely  fatal  (o  the  riiited  Staler'  contenliou  as  to  their  rijihl 
of  inlcrferinj;  wilh  the  (larlieular  a<'l  done  li\  Ilic  pelagic  sealer,  if  Ihey 
arc  driven  to  admit  that  tlio  pelapie  sealer  rmdil  l<ill  the  anim:d  if  the 
I'nited  Slates  wore  not  earryinj;  on  what  lhe\  ciill  Ihe  industry  upon  Ihe 
Islands?  Sir.  le}j;alriplitseannot  depend  on  aii\  such  eonlin;;!  iii  ies,  and  to 
put  only  for  the  purpose  of  enfoi'i'inj:  my  ari;nnie,it  one  of  the  maii\  posi- 
tions taken  l)_,  my  leerned  friend,  the  AHorney  (ieneral  —  >uppose  the  trade 
did  not  pay ;  suppose  Ihe  price  of  seal-skins  in  the  market  is  such  that 
the  lessees  do  not  care  (u  renew  Ihfir  lease,  and  suppose  Ih  d  Ihe  I'niled 
Stales  as  adovernmenl  di>  not  iio  in  \'i)v  the  I'atehinf;  and  dressing  of  seal- 
skins, my  leariKMl  fri'nds  eannni  (■laim  thai  Ihe  pelajiie  se.ders  would 
Ihcn  be  within  their  ri;;hl  :  and  therefore  their  position  is  this,  that  the 
dide'rmiiialion  id'  a  parlieniar  iniliviiinid  to  'iileh  animals  on  land  is  in 
itself  sid'tieient  to  turn  an  ail  at  sea  nlheiwiMr  lawful  into  an  unlawful  act. 
Sir,  I  speid\  with  great  deferiM\i'e  to  any  aulhoiilx  llial  m\  learned  friend, 
Mr  I'lielps,  mayeile  when  he  eonieslo  lepls.  If  there  are  any  m  v\  anlho- 
rities,  we  shall,  of  course,  have  the  privilege  of  dealing  wilh  them,  hut  in 
his  very  learned  and  elaborate  argument,  ami  in  Ihe  most  interesting argu- 
nuMil  of  my  learned  frieml.Mr  Carter,  IIhm"  is  nol  a  tiac(>of  autliorily  for 
such  a  proposition  as  Ihat  to  which  lam  now  diri'dinu  ath'nlion.  It  does 
reifuire  aidbority  and  does  require  some  principk-  which  one  can  ,ippre- 
eiate  in  order  that  it  may  timi  favour  with  sm  li  a  Trihunal  a-^  this. 

Now,  what  is  the  I'eal  gruimd,  so  to  -ipeak,  of  m\  learned  friend, 
Mr  I'helps,  CDnlention?  ^'on  will  rene-ndier.  Mr  l',"c»idciil,  llial  Ihe 
LInilod  States  in  their  Case  give  a  long  li-l  of  lci;is|iiiioii  |i\  i  ukini.'..  ami 
other  countries,  by  which  legislation  eeilain  ie>|iiclivt  measures  liav 
been  taken  with  a  vij«  !o  the  preservation  of  animals,  oi-  willi  a  \'\v\\  to 
Ihe  prevention  of  Ihe  inlerlerence  wilh  indi\iiln  ils  in  llnir  rights  of 
taking ainmals.  And  sou  will  renuMnhei'  thai  eveiv  one  of  liiose  instan- 
ces was  examiiu'd  by  my  liMirm-d  friend,  Ihe  Attorney  C.'ncral. 
They  had  been  evamined  in  writing  in  the  Coun'er  Case;  and  In  Ihe 
Argunn-nt,  the  deh'ct  in  the  liiited  States'  as-mnplioii  in  Iheii' oiiginal 
('.use  bad  been  poinled  out;  notwithstanding  that,  in  llie  evticiM;  of  hi^' 
discretion,  my  leariu'd  friend  Mr  I'helps  adliere-i,  ami  liild  n-  oralK  lie 
adhered,  to  the  eonlention  which  is  put  forward  in  his  written  ArgiimenI, 
niiniely,  that  these  anlliorilies  show  or  atl'ord  smne  analogy  of  the  jii»li 
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ficalioii  of  llie  United  Stales  upon  the  {jrountl  tliul  these  protective  or 
delonsive  mc.isiires  are  supposed  lo  he  le};itiniate. 

Now,  how  is  that  put  forward?  I  desire  lo  read  three  paragraphs  in 
order  that  you  may  thorouj;hly  appreciate  tlie  particular  part  of  the  ar- 
gument lo  whicli  I  am  going  to  adthvss  myself  lliis  afternoon.  The 
lirsl  one  is  at  page  180  of  the  Tnited  Slates'  Counter  Case.  This  is,  of 
course,  after  the  IJritish  Case  had  i)eeii  seen,  and  the  Argument  of  the 
Uritish  Case  considered. 

Tl)t>  lliiiltMl  Stales  chaiLir  Ihal  oach  ami  ail  nf  llic  vessels  when  so  sci/.t'il  wciv 
eiifiaKcd  ill  llio  iuiiilinguf  I'lir-si'als  in  liic  walers  v(  lii'liiinj;  Sea  in  vioialion  tif  lli« 
slaliilcs  c)l  llie  IJniltMl  Stales,  and  thai  huU  seizures  were  made  in  aecordaneo  with 
the  laws  ol  llie  United  States  enacted  lor  llie  |n-oU'cliun  of  their  |iiuiierly  interest 
in  the  I'nr-seals  which  lie(|nenl  llehting  Sea  and  hrecd  only  uimn  the  Piihiluf  Islands, 
which  Islands  are  pari  ot  llie  lenilor\  ol  the  United  Stales:  and  Ihal  the  acts  of  the 
crews  and  owners  of  these  vesscds  in  huntin;:  and  lalching  seals  were  sneh  as,  if 
perniitlud,  would  exlorniinate  Ihe  Alaskan  seal  herd  and  Iherehy  destroy  an  article 
of  commerce  valnahlc  to  all  civilized  nations. 

Sir,  to  take  the  .Vrgiimeiit  of  my  learned  friend,  Mr  Phelps,  from 
whicii  I  will  read  a  passage  in  a  momenl.  I  certainly  should  have  Ihrought 
Ihal  that  meant  lo  assert  that  Ihe  I'niled  Slates'  (lovernmenl  had  got  the 
right  of  malung  these  laws,  so  Ihal  they  would  e.xlend  over  Ihe  waters 
in  vviiich  Ihe  Uritish  vessels  were  aclually  sealing.  lUil,  lo  lie  perfectly 
fair,  I  think  Ihat  thai  would  lie  scarcidy  jiisl  afler  Ihe  very  pointed  way 
in  which  the  case  is  piil  hy  my  learned  friend.  .Mr  Phelps.  If  you  vNill 
he  good  enough  lo  refer  to  Iwo  passage^  in  Ihe  I'niteil  Stales'  Argiimenl. 
particularly  al  pages  I7i' and  171.  you  will  see  Ihe  way  in  which  my 
learned  friend.  Mr  Pliclps.  pr(i|ioses  lo  avoid  the  diflicully  which  would 
arise  if  Ihe  language  .d'  page  1311  which  1  have  just  read  were  taken 
according  to  its  natural  meaning. 

An  elVort  is  made  in  the  Urilish  liounlei'  Case  to  diminish  Ihe  Imce  of  the 
various  slalules,  refj'daliuns  and  dei  iec>  ahove  cited,  hy  Ihe  suj.'j,'e>ti.ins  llial  lliey 
only  lake  idled  within  Ihe  niiiniii|ial  juiisdiilimi  ol  Ihe  eoiinliies  ulnn!  ihey  are 
|iroiuiilgalO(l,  and  iijion  tin'  >  ilizen^  ol  llinse  inindrie^  mil-iile  the  li'i  i  iloi  ial  limits 
of  such  imisdielion.  In  Iheii  >tii(  lly  lej.il  ehaiacl.i-  a»  >l.iliile<,  llii>  isliiic!.  .Nn 
ailllioiily  need  lia\>'  heeii  jjiuiliieed  mi  thai  |>i)iiil.  Itnl  the  dislinctiuii  has  already 
Ih'eii  |iidliled  olll.  whii'li  .illeii<N  lll('o|ieialjii|Mir  ^iieli  eii.iclmi'lils  Inr  slli'll  |>iil'| loses 
Within  Ihe  leiiitniy  wlieie  Iliey  |iie\ail.  and  n|Miii  il>  Mihjei  t>,  lhe\  are  hindin^ras 
slaliilcs,  whether  reasonahle  and  necessaiv  or  mil.  \\  illiinit.  they  heeonie  defen- 
sive icfjulalions,  which  it  Ihey  are  reasonahle  and  iiece>sary  Ini  the  defence  of  a 
iialional  interest  or  li^dil.  will  he  siiliinilled  to  hy  olhur  nalions,  ,iiid  if  nut,  may  he 
eiiforei;  I  hy  ihe  (iovei  niiniil  al  its  di-crelinn. 

If  the  words 

"  will  he  siilimitled  lo  hy  other  nations  " 

meant  other  nations  may  assent  to  them  and  llien  Ihev  hecome  pail  of 
international  law  so  far  as  Ihose  nalion>  are  concerned.  I  could  ha\e  un- 
derstood il;  hul  I  galhered,  and  il  is  lealh  neces>ar\  lor  my  learned 
friend  .Mr  Phelps'   argumenl.    Ilial    his   coiilenlion   is  that  the  Statute, 
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tlioii^'li  iiiiini(  ipal  niul  lluui^li  upernliii^'  as  a  Slidiilo  upon  (lie  subjects 
or  cili/.ens  of  Hit!  loiiiilry  who  owe  allp;,'iaii('t'  (o  Dial  Stale,  is  to  be 
rofjanled  as  u  (Icfeiisivo  IScjiulalioii  and  ma\  bi;  fiifniccd  b\  Ibc  (ioverii- 
iiieiil  al  ils  discrclidii  af;ainsl  lnri'if;iR'is. 

The  saint'  i(h'a,  Mr  President,  is  also  expressed  at  an  earlier  page  of 
Mr  Phelps'  Arfiiinient.  nanieh  pa^e  I  iU,  where  he  says: 

Slatuti's  iiili'ridi'il  fur  miiIi  iirulcclKin  iii:iy,  llii'irlcni',  liiivi'  I'lVccI  as  statutns 
williin  llii' Jiiii-'dii'lioii,  mikI  as  ili'lcnsivi'  ri-;:iilalliiiis  williniil  il,  if  (Im^  (jovurniiicnt 
(•Iim)>i'  >c)  III  I'lildrcc  llicin.  |)i'iiviiliil  iiiily  llial  such  ('iitoici'iin'iil  is  ncct'ssary  for 
just  ili'lciH'r,  ami  llial  llic  rcf;iilaliiiiis  aiv  iiMsniiahlc  Icir  llial  |HM'|ii)Si'. 

ISow  is  tlii'r(!  any  foundation  for  Ibis  theory.  I  speak  to  lawyers; 
I  s|  •.:  to  those  ineinbcrs  of  this  Tribunal  all  of  them  who  of  eonrse 
liave  a  very  lar^e  experinice  of  the  grounds  upon  svhicli  th(>  arlioii  of 
particular  nations  has  been  jiistitied  IVoiii  time  to  lime  by  the  repre- 
sentatives of  various  nations.  Now ,  Mr  President,  so  far  as  i  know,  and 
eertainlv  so  far  as  the  iiislaiKcs  jiiveii  by  the  liiited  States  (iovcrnment 
are  roiicfriied.  then;  is  no  instance  |M'ior  to  this  case  in  wliieli  it  has  ever 
been  suftfjcsled  lliaf  (be  writiiij;  (Ionmi  of  a  law  on  a  municipal  Statute  — 
book  has  any  elVeet  oiilside  the  dimiiiiionsof  Ibat  country  so fiir  as  foieign- 
ers  are  concerned.  The  cases  in  which  foreif^ners  have  been  alleeled  by 
municipal  sfatuli'sare.  without  exception,  prior  to  this  case,  cases  in 
which  foreigners  had  pine  williin  llie  dmniiiions  anil  iiroken  the  law,  or 
vv(>i'e  intending  to  ;;o  witliin  the  dominions  and  break  the  law. 

Lord  Kannen.  —  So  that  \ou  mii>t  add  "  or  had  immediately  before 
broken  the  law  ". 

Sir  Richard  Webster.  —  Thai,  of  course,  my  Lord,  is  a  further  (|nali- 
fication.  I  was  putting  il  a  liltle  more  p>iierally  myself.  I  say  that,  of 
the  aiitboiilies  prior  to  this  case,  there  is  no  trace  of  an  authority 
for  sup;^estin^  that  a  municipal  slaliile  biis  anv  operation  —  in  fact  I  do 
not  want  il  belter  admilled  lliaii  in  the  lanuua^e  of  my  learned  friend 
.Mr  Phelps  himseh,  to  use  bis  cvprissjon  at  pa^c  171  :  •  Ibev  have  no  au- 
thority   ". 

Mv  point  i'^  llial.pi'ior  to  the  con  I  en  I  ion  on  liehaH'  of  t  lie  I' nited  States. 
tli(>re  was  no  siiu^i'slio  I  li\  aii\  writer  or  bv  aiiv  .luil|;:e  thai  a  municipal 
Statute  had  anv  operation  ajiaiiist  foreigneis,  except iuj;  in  the  case  where 
tlie  foreigner  either  had  I'lilered  the  eomitrv  or  llie  ti'rrilorial  waters,  and 
broken  the  law  there,  or  »•. is  inlending  to  enter  those  waters  or  that  terri- 
tory and  intiMidiiigto  break  the  law.  In  principle  il  would  be  indeed  strange 
if  inlernatiimal  law  was  otherwise.  I  know  not  the  actual  number  of 
nations  in  the  world  thai  li<gislale  for  ttieir  subjects  now  in  some  form  of 
written  Ici-islalioii.  II  this  theory  of  my  bariied  frii'iid,  Mr  Phelps,  is  cor- 
rect :  li\  simply  wriliiig  down  in  the  Statute-book  or  whatever  may  i)e  the 
form  —  in  the  (kase  if  that  be  the  expression  for  lliissiaii  legislatimi,  al 
the  present  time,  or  wbatcM'r  ma\  be  lln'  name  of  the  parliciilar  form  of 
local  municipul  bgisbilion  which  takes  ell'ect  in  a  particular  euiinlry  — 


iiij 
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wi'iling  il  down  not  in  a  liin{;uago  known  lo  oIIiim'  nitlions  —  l)ociUisc  it  is 
a  nuTC  accident  that  in  lliis  caso  the  Iwo  con(entlin},'  counliics  speak  llie 
same  langoagc  —  if  this  tlionry  he  worlli  anylliin^,  all  Hie  Itussian  nniiii- 
ci|)id  laws  are  (iel'ensive  re):ulalitins  lo  he  put  in  I'orce  ajjainsl  foreif^ners 
upon  llie  liifili  seas,  alllioii^li  lliey  have  never  heen  coninuiniciiled  lo 
foreigners  and  allhoiijih  Ihey  speak  of  course  hy  Iheir  Stalule-hook,  or  hy 
llic  slalutc  ill  which  il  is  expressed,  simply  and  solely  lo  llie  siih- 
jecls. 

My  firsl  hroad  crilicisin  with  regard  lo  this  conlenlion  is  thai  il  is 
inconsislenlallogelher  willi  the  principles  that  have  alfecled  (he  reialions 
helwcen  nations,  Ihal  llie  wriliiig  ilnwn  of  an  enaclnieiil  in  the  laws 
of  the  coiinlry  can  have  any  all'c.i  upon  foreigners  who  do  not  intend 
(o  do  anything,  and  do  not,  in  fact,  do  anything  within  the  territorial 
limits. 

Senator  Morgan.  —  Sir  Itichard,  hcfore  you  read  your  authority.  I 
would  like  to  know  what  your  position  is  ahout  this. 

Bir  Richard  Welstcr.  —  Ccrlainly,  Sir. 

Senator  Morgan.  —  In  Hie  e\ceptional  cases  yon  speak  of,  where  a 
nation  may  exercise  its  aiilliority  hcyond  its  territorial  limits,  is  the  aiilho- 
rity  when  exercised  the  authority  of  the  statute  of  such  nation,  or  is  il 
the  authority  of  the  internationat  law? 

Sir  Richard  Webster.  —  It  is  the  aiilliority  of  the  statute  ol  the  nation. 
It  is  the  stretching  the  long  arm  of  Hie  law.  I  say,  Sir,  with  great  defer- 
ence to  (l;e  argiinieiil  on  the  oHicr  side,  that  the  true  ground  which  has 
been  recognized  more  than  once  is  tiii't  either  by  express  consent,  or  by 
acquiescence,  as  you  put  it  llu;  other  day  —  for  it  may  he  hy  acquiescence 
—  nations,  soiuelimes  one,  sometimes  more,  have  agreed  lo  the  arm  of 
the  municipal  law  being  slrelihed  in  order  lo  prevent  a  breach  of  its  mu- 
nicipal law. 

Senator  Morgan.  —  TImmi  the  (piestion  would  be  how  far  a  nation  may 
be  tolcrati'd  in  dc^feuding  what  it  conceives  lo  be  its  rights  outside  of  its 
territorial  limits? 

Sir  Richard  Webster  —  I  say  a  nalioii  may  be  tolerated  —  I  am  only 
atlopling  your  langage  for  the  moment  — 

Senator  Morgan.  — (.eriainly. 

Sir  Richard  Webster.  —  \  nation  may  be  tolerated  to  any  extent,  if  it 
chooses  lo  say  :  I  am  going  io  make  this  a  matter  of  war,  and  I  am  going 
lo  assert  Ihatwiiicb  I  can  enforce  by  power. 

Itiit  I  am  now  dealing  with  the  legal  argumenl  of  my  learned  friend, 
Mr  ['helps.  I  am  now  dealing  with  Iheipieslion  which  is  submitted  to  you 
under  <.hie-.tinn  live. 

What  right  ofproleclioii  had  the  I  iiileil  Slides  at  the  time  Ibis  Treaty 
was  entered  into,  and  at  Hie  lime  that  the  vessels  were  >ei/.ed  —  what 
right  exists  li\  international  law? 

If  Mr  Seiialor  Morgan  will  let  me  postpone  to  tint  (conclusion  of  my 
examiiialioii  of  iiiv  learned  friend's  aiiHiorities  the  consideration  of  the 
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question  lliat  liuhas  more  llinii  oiieu  liiiilcdat,  wliclliertiiisTrihiiiuil  might 
not  liave  some  wider  or  more  fj;encriil  jurisdiction,  I  woidd  |»refer  to  do  so. 
I  do  not  tliinl\  I  could  mai\e  my  meaning  clear  wilii  regard  to  that 
matter  until  I  have  submitted,  as  accurately  as  1  can,  to  this  Tribunal  what 
our  contention  is  with  regard  to  what  I  may  <ail  the  express  authorities 
to  which  Mr  Phelps  refers. 

Now,  Sir,  thetixpression  "  defensive regtdaticms  "  occurs  very  rarely. 
On  page  147  ol  tiie  United  Slates  Argument,  quoting  from  Chancellor 
Kent,  the  same  edition  that  I  quoted  from  the  other  day,  pages  30  and  31 , 
this  citation  is  made  : 

Considering;  liic  (.'real  exlcnl  of  liiu  line  of  the  .\ineiican  coasts,  we  Iiiivo  a  right 
lo  cluini  f(jr  (Iscal  and  dofensive  rogulallons  a  liberal  exUMisioii  of  — 

What  ? 
niarilinio  jurisdiction. 

Well.  I  think  that  the  meaning  appears  perfectly  plain  from  that  lan- 
guage, taking  the  extract  by  ilself.  Chancellor  Kent,  dealing  with  the 
question,  and  arguing  the  question,  of  the  three-mile  limit,  arguing  the 
question  of  jurisdiction,  properly  so  called,  pointed  out  that  for  the  pur- 
pose of  fiscal  and  wiiat  he  Ihcre  calls  defensive  regulations,  there  was 
a  fair  claim  to  a  liberal  extension  of  maritime  jurisdiction,  if  tiie  pas- 
sages immediately  following  Ihat  extract,  and  immediately  succeeding 
it.  are  read  —  they  amount  lo  some  two  or  three  pages  —  il  will  be 
found  that  in  the  whole  of  thai  (-xtracl,  in  the  whole  of  Ihat  discussion. 
Chancellor  Kent  was  dealing  wilii  Ihe  right  of  a  nation  lo  make  mu- 
nicipal laws  which  siiould  hav(>  an  (qieralion  beyond  the  three  miles, 
and  nevei-  referred  to  the  cx((cutive  acts  of  ii  nation  lo  be  juslilied  upon 
Ihe  principles  lo  which  you,  Senator  .Morgan,  referred  me  a  moment 
ago;  that  Ik;  had  not  in  his  mind,  and  was  not  at  thai  time  in  any  way 
discussing  or  considering,  those  execulivo  acts,  Ihe  responsibility  of  which 
a  nalioii  will  take  upon  itself,  whelher  (hey  be  riglil  or  wrong,  according 
lo  inlernalional  law .  lie  was  discusi^iug  the  legal  question,  and  the  legal 
question  only,  to  what  cxiiiit  might  a  claim  be  fairly  nuide  to  an  extension 
of  lh(^  liii'ee  mile  limit?  I  am  going  lo  point  nul,  sir  —  I  had  it  in  my 
mind  to  mt!ntioii  il  lite  other  day  —  Ihat  this  passage  shows  thai  similar 
ideas  as  have  been  expressed  this  moi'uing  by  Mitiram,  were  really  in  the 
mind  of  Chancellor  Kent  when  he  was  referring  in  Ihe  following  words  to 
the  character  of  the  waters  nver  whidi  such  maritime  jiirisdiclion  should 
be  extended  : 

II  wniilij  iKil  ii|ipriii'  niirciCdiiiilili',  as  I  ,i|i|irfliiMiil,  In  iissunii'.  fur  cluinolic  jiur- 
poscsciiiiiii'clc'il  Willi  ciiir  safer  and  wi'llaii',  llii' rnnlidl  i<(  lln' wali'is  nn  onr  cuasls, 
lliiiiiuli  iiiiliiiliMl  willilii  liiii'-^  sli'lcliiii^r  lidin  ijiiile  clislaiit  lii'ailliHuls,  a-  fur  iiislancc 

fi r.api'  Ann  l<>  <'.a|M'  Cml  ami  liom  .NaiilinKi'l  In  Moiilaiik  l><>inl.  ami  fioni  llial 

I'niiil,  1(1  llii'  Capfs  (i|  III!'  Dc'lawaiv,  and  Inini  Ihe  S.mlli  Cape  of  Florida  In  llic  Mis- 
sissippi. 

Ni<w,  sir,  Mr  Chancellor  Kenl  may  have  been  right  or  may  have  been 
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wrong  in  tlio  views  iiial  he  was  e\|)res«in;<  willi  regard  lo  claims;  hut  the 
|)ninl  ol'my  present  nl)servntion  is,  that,  so  far  from  lliat  citation  heing  any 
autliorily  for  the  contention  of  Mi'  l'lii'l|is,  tlial  tiie  stalnle  miglit  Ite  con- 
strued, and  was  to  l)o  construed,  as  lieinji  an  executive  act,  to  l)e  put  in 
force  at  the  discrelicnj  of  tiie  (iovernnient,  it  is  the  contrary.  A  contrary 
inference  is  lo  l)e  ih'awn,  a  contrary  conclusion  lo  Ite  arrived  at ;  hecause 
he  is  referrinj;  to  the  lijiht  of  a  nation  to  extend  its  maritime  jurisdiction 
and  lo  make  its  laws  for  fiscal  and  other  defensive  purposes. 

I  am  led  a  little,  perhaps,  out  of  the  line  of  thought  I  was  pursuing, 
hul  still  it  will  not  he  inconvenient  if  I  at  once  call  the  attention  of  the 
Trihunal  to  some  cases  which  Iny  down  this  principle  distinctly. 

Sir,  in  those  authorities  of  whicii  we  have  given  the  Trihunal  and  my 
friends  prints,  there  is  a  judgment  of  the  great  Judge,  MiJustice  Storv,  in 
the  case  of  the  "  ,\|iollon  ",  icporled  in  '.(Ih  W'healou,  which  I  crave  leave 
to  read  to  the  Ti'ihunal,  l)ecaii>ie  it  expresses  the  argiimeid  against  the 
contention  of  Mi"  I'helps.  that  these  slalulcs  might  he  regarded  as  defensive 
regulations  to  he  put  in  force  when  and  as  a  nation  likes  upon  the  high 
seas  or  anywhere  else.  JMir,  he  it  ohserved  that  the  necessity  of  my 
learned  friend's  argument  ompels  him  to  contend  that  this  right  would 
extend  to  going  even  into  other  people's  territory,  if  necessary,  as  a 
matter  of  righl. 

I  do  not  know  whether  it  woidd  he  Irouhling  the  Tiihunal  too  much 
to  ask  them  if  they  wiinld  kindly  lnok  ;il  the  leporl  of  the  "  Apollon.  "  II 
is  in  the  |)rinte(l  authiirilies  handed  it\  h\  the  Attorney  lleneral.  It  is  the 
third  ease,  and  hegins  al  page  live.  Tlii>  paper  is  lieade(l  '•  IJeliring  Sea  : 
—  Authorities  on  Search,  Sei/ure  and  Self  defence  "  : 

Till,'  laws  cif  no  iialinii  ran  Jiislly  csleiid  Iu'VhmiI  ils  nwii  leu ilmii's,  cxceiil  su  lar 
as  rcjiaicis  ils  own  rili/i'iis.  Tiie.v  caii  lia\i'  no  I'dii-e  In  cdntnil  llie  s(iv(>ieif;nty  or 
rif.'lils  (if  any  other  iialioii  williin  iUown  jnii<ili(lion.  And,  liow  ever  iienera!  and 
cominoliensive  llio  ]dira>es  nsed  in  onr  nHinii'l|ial  laws  may  lie, 
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lliey  iinisl  always  lie  le^liicleii  in  ('on>lrnc'lioii  In  [ilares  and  persons  npon  whom 
Ihe  I.eu'isliliiri'  have  aiillioiily  and  jni  isdii  lion.  In  Ihi'  |iresenl  ea-.e.  Spain  had  an 
eipial  anilioiily  wilh  Ihi'  I'liili'il  Stales  omt  iIic  liviT  SI  Maiy  s.  The  alliin|illo 
rnmpel  an  entry  of  vessels,  dtt^lincd  llnou^'h  Ihosr  waters  to  Spanish  leiTJIorios, 
wiiiild  III'  an  USUI  patioii  of  exclusive  jiirisilielion  overall  Ihe  navi.ualion  of  the  river. 
It  our  (ioveinnieni  had  a  ri::lil  to  roinpil  llii'  enlry  al  onr  Cnsloiii-hoiise  of  a  I'lcni  h 
ship  in  her  lran<il.  Ihe  same  riiilil  e\i-li'd  to  cninpel  the  enlry  of  a  Spanish  ship. 
Su(  h  a  prelensiini  was  never  assi'iled  ;  ami  11  would  he  an  mijiist  interiiri'latioii  of 
onr  laws  (o  j:ive  lln'in  a  meaning  so  mneh  al  variaiiei'  wilh  llie  iiidependeiiee  anil 
sovereifiiity  (dloreifin  nations. 

Then  there  is  a  passage  that  is  not  material  upon  this  point.  I  have 
the  report  iierc. 

Hill,  even  "iipposiii^'  lor  a  niomenl  llial  oiir  laws  had  rei|nireil  an  enlry  nf  lliu 
'  Apidloii  '  in  her  transil,  does  ||  fi,||uw  llial  the  power  lo  arnsl  her  «as  meant  lo 
hefjiven  after  she  had  passed  into  llu'  e\i  liisive  leiritoiy  of  a  fori'if:n  nation  .'  Wo 
think  not.  II  would  he  nion-lroiis  in  suppose  that  onr  leveniie  cdtieers  wen,'  aiillio- 
rizeil  lo  enter  inio  forei(;ii  poits  and  lerrilories  for  Ihi'  purpose  of  seizing  vessels 
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wliicli  had  olTciulcd  against  uiir  laws.  It  onniidl  be  prcsiuncil  Hint  Coii).'rcss  would 
voluntarily  justify  such  a  cluar  violation  of  tliu  law  of  nations.  Tliu  arrest  ol 
llip  ollcndinfr  vcs-il  must,  (hcrcfoii',  ho  roslrained  to  pliiuos  wlu'ro  our  jurisdic- 
tion is  coniiili'lf,  to  our  (jwn  walors,  or  to  the  ocoan,  the  common  highway 
of  all  nations.  It  is  saidlliat  Ihcri!  is  a  revenue  jurisiliction  which  is  distinct 
from  (he  ordinary  maritime  jurisdiction  over  waters  within  tlie  range  of  a  can- 
non-shot I'rom  our  shores.  And  the  provisions  in  the  Colleilion  Act  of  ITU!),  which 
authorize  a  visitation  of  vessels  within  -t  leagues  of  our  coasts,  are  referred  to  in 
jiroof  of  the  assertion.  Hul  where  is  that  right  of  visitalion  to  he  exercised?  In  a 
foreign  territory  in  tlie  exclusivejurisdiclion  ofanother  Sovereign?  Cerlainly  not; 
f(U'  the  very  leiins  of  IheAcI  conliuo  it  to  Uie  oei'au,  where  all  nations  liavi,-  a  com- 
mon right,  and  exeicise  a  ciuumon  sovereignly.  .\nii  over  what  vessels  is  this 
right  of  visilalion  to  be  exercised?  Hy  the  very  words  of  the  act,  over  our  own 
vessels,  and  over  foreign  vessels  bound  to  our  ports,  and  over  no  others.  To  have 
gone  beyond  this  would  have  been  an  usurpation  of  exclusive  sovereignly  on  the 
ocean,  .nd  an  exercise  of  an  universal  right  of  search,  a  right  which  has  never  yel 
been  .irknowledged  hy  other  nations,  and  would  he  resisted  by  none  with  more  per- 
tinacity than  liy  the  .\nu'ricans. 

1  need  nol  read  llie  rest  of  llie  jiidftmeiit.  It  is  equally  in  my  favor 
bill  nol  so  pointed.  .May  I  ask  llie  Trii)iinal  to  consider  the  enuncia- 
tion of  the  law  there  laid  down  liy  a  Judi,'c  second  to  none  in  llie  history 
of  lawyers  of  the  world,  .Mr  Justice  Story. 

And  it  is,  Sir,  in  a<'cordance,  solar  as  my  researcii  has  enabled  me  lo 
discover,  with  every  oilier  Judf;e  and  writer  of  aulliorily,  namely,  thai 
these  statutes  iiave  only  force,  and  are  intended  oiih  lo  o|ierale,a}^aiust 
persons  who  are  attemptin};;  to  breaiv  or  liave  broken  the  municipal  law. 

I  do  not  repeat  the  qualilicalioii  which,  for  the  purposes  of  accuracy,  I 
should  have  included,  which  Lord  liannen  was  ;j;ood  enoiigli  to  iiienlioii 
a  few  minutes  ag;(>,  namely  that  even  in  the  case  of  an  actuiil  breach  of 
Ihe  municipal  law,  the  breach  must  be  recent,  the  |)iirsuit  must  be  liol. 

II  is  siiflicieul  for  my  purpose  lo  say  that  the  cases  in  w  liicli  Ihcso  municipal 
stiitules  have  ever  been  held  of  any  aulliorily  at  all  arc  cases  inwliicli  the 
f()reij;ner  is  enlerinj;  or  has  entered  the  territorial  water  wilb  Ihe  inteiilion 
of  breakiiifi;  the  law. 

Sir,  the  oilier  corrtdative  |)roposilion  may  be  slatc'd,  I  believe,  with  ns 
much  clearness  and  wilh  as  miicli  j^enerality.  I  believe  that  in  the  whole 
history  of  diplomatii'  I'elalions,  in  Ihe  whole'  liist(M-y  of  complaints  made 
by  Slates  in  n^specl  of  ads  which  Ihey  llioimhl  were  contrary  to  inter- 
national law,  llioii^di  you  will  liiiii  many  Juslilicalions  on  the  grouud  of 
immcdiiite  and  pressing,  danger,  uii  the  ground  of  the  sudden  emer- 
gency in  which  u  nation  has  been  pluced,  on  the  ground  that  Ihey 
wiMM!  ssilling  lo  lake  the  I'isk,  having,  regitrd  to  the  pressing  danger, 
on  the  ground  llial  pei'smis  in  respect  to  wliom  the  complaint  was  made 
iiad  behaved  so  immorally  and  so  unJusliliabU  that  their  eases  (jughl  not 
lo  betaken  up  by  the  complaining  State  lo  which  they  belonged,  there  is 
nol  a  trace  of  a  justiticalion  of  any  one  of  these  acts  upon  Ihe  grounds 
now  put  forward  by  m\  learned  friend  .MrlMielps. 

Sir,  of  course  it  does  not  in  any  way  weaken  his  argument,  provided  it 
be  in  accordance  with  recognized  principles,   that  it  should  be  for  the 
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first  lime  assorled;  but  wlicii,  ns  I  sliull  liiivc  to  sliow  you  later  on,  it  is 
in  ('(inllii't  svitli  principles  ol  international  law,  universally  asserted  and 
universally  recognized,  it  is  no  small  arguuieul  which  my  learned 
friends  have  to  meet,  llnit  they  are  not  able  to  point  to  a  sinj,do  case 
in  wliicli  the  action  of  a  State  complained  of  has  been  justified 
on  the  f;i'oun(l  that  it  was  cairyiiifj;  out  the  provisions  of  numici|tal 
statutes  which  were  supposed  to  speak  and  intended  to  speaU  orif,'i- 
nally  only  as  regards  the  nationals  over  which,  of  course,  they  had 
authority. 

Th(!refore,Sir,  lliouj;h  upon  an  arj^mnent  based  upon  the  past  procee- 
dings of  five  or  six  years  negotiations  l)etw(!en  liie  United  Stales  and  Great 
Britain,  an  argmnent  based  upon  the  fact  that  in  ils  inception  these  vessels 
were  sci/ed  because  they  had  broken  municipal  statutes,  the  men  were 
imprisoned,  lined  and  turned  adrift  penniless,  because  they  were  suppo- 
sed to  be  criminals,  according  to  the  municipal  law  of  the  United  Stales, 
lliougb  in  the  inception  that  was  Iho  case,  it  may  be  said  if  the  right 
existed,  it  can  now  be  justilicd  on  other  grounds,  f'ossibly ;  but  it  does 
form  a  strong  argument  for  our  conlention  if  we  are  able  to  point  lo  the 
fact,  that  prior  to  the  tiling  of  this  written  .Argument  the  suggestion  that 
a  municipal  statute  operates  against  all  the  world,  as  an  authority  which 
the  world  is  bound  lo  obey  upon  the  ground  thai  the  Stale  can  enforce 
it  on  the  high  seas  al  its  discretion  is  an  argument  which  is  absolutely 
new  both  in  point  of  international  law  and,  so  far  as  I  know,  according  to 
tliplomalic  relations. 


Tin;  Tribunal  here  adjourned  for  a  short  time. 

Sir  Richard  Webster.  —  Mr  President,  I  mentioned  that  I  bad  two 
other  cases  b)  which  I  wished  to  call  atl"ntiou  in  Ibis  conneclion.and  one 
is  merely  to  refer  lo  a  passage  in  the  United  Slates  .Argument, page  IW, 
where  Mr  I'helps  having  cited  Ihe  case  of  llie  Qi/ppii  v.  A'ri/n  says  : 

Tlio  (jpiiilDii  ol  Chief  Justice  .Marshiill,  ami  the  language  oI'Loril  Cocltburn  above 
cili'd  very  ilearly  iliiislrati'  the  disliiiclion  bolwei'ii  a  municipal  slaluto  ami  adeleii- 
sivo  I'CL'ulalion. 


If  that  is  merely  an  expression  of  Mr  Phelps's  opinion,  I  have  no 
right  to  criticise  il,  hut  I  must  be  allowed  to  say  thai  if  it  is  intended  to 
be  a  slalenieni  thai  Chief  .Instice  Cockburn  ever  recognized  a  municipal 
statute  as  being  e(|uivalent  loa  defensive  regulation,  or  Ihat  he  supported 
the  view  that  Ihe  making  of  a  statute  was  supposed  to  be  an  expression 
by  a  nation  of  an  intention  lo  do  an  executive  act  which  the  nation  would 
underlake  on  ils  own  responsibility,  I  appeal  lo  the  judgment  in  Iho 
Qiircn  V.  A'ci/>i.  There  is  uol  one  word  to  support  that  view  in  the 
passage  read  by  .Mr  Carter,  which  will  be  found  al  page  7'.»  of  the  report 
which  I  Ihiuk  the  n](;mbers  of  Hie  Tribunal  have  seen  in  the  pamphlet 
form  —  the  aulhori/ed  edition. 


i;ir.; 


(lliicf  .luslico  (lorkl)iirti  was  ivfciTiiif;  lo  Icj^islalioii  ami  lo  Ic^'islalion 
only,  iiiul  he  says  in  lerm?  : 

llilhcrtd  Icfiislalion,  so  far  as  ii'lalos  tn  l\)rpi>,'iH'rs  in  rmci^rii  slii|is  in  liiis  pari 
oftiicsua  has  hi'cn  cniilincil  to  tliiMiiaiii(cnan('(M)r  nculral  v\<:hh  anil  i)i)li^'alions, 
lliu  piTVculion  of  breacliijs  ol'lliu  ri'voniU!  and  llsliory  laws,  and,  niidcr  pailiiiilar 
circuinslanrcs  to  cases  of  collision.  In  lint  two  lirsl,  the  li^f.'ls|aliun  is  allof,'i'tln'r 
irri'Spcctivn  of  (lie  lliri'i'-inili'  ilislnncc,  licinj:  I'onndod  on  a  lotally  (liflc'icnl  piiii- 
ciplc,  naini'ly  IIk!  riglil  ol' a  Slatii  lo  laki"  all  ni'ci'ssary  inoasun's  lor  llii'  prolcrlion 
of  its  lerrilory  and  rifilils,  and  llio  prcvcnlioii  id'  any  hrcarli  of  ils  rcvrnuc  laws. 

.\n(l  ill  Dial  passaj^e,  cilod  mon;  lliaii  oiicc  liy  my  friciKl  .Mr  (larlor, 
and  referred  lo  in  Iliis  passap;  in  Mr  l'liel|is'  ar^fuinenl,  it  will  In*  loiind 
liml  lliere  is  no  trace  of  foundation  for  the  suggestion  that  the  Statute  is 
lo  he  constrned  as  heinj;  otherwise  than  a  Statute,  convenient,  useful, 
and  intended  to  operate  upon,  and  aireel  foreif^uers  in  the  cases  in  which 
foreigners  have  heconie  snhject  to  municipal  laws. 

Now,  Sir,  Ihc  only  other  case  I  need  mention  in  conneelion  with  this, 
is  to  repeal  a  criticism  which  I  interloculorily  made  with  reference  to  the 
slatemenl  on  page  I'iO  of  my  friend's  Argument  that  the  judgment  of  llic 
Supreme  Court  of  the  I  niled  Slates  in  IIk;  case  of  the  "  Sayward  ".sup- 
ports this  position. 

.My  friend  Mr  I'helps  was  good  enough  to  mark  for  me  some  five  or  six 
pages  of  the  aiithori/.cd  iteport  from  which  the  .Miorney  (ieiieral  had  reiid, 
in  which  Mr  I'helps  said  would  he  found  the  passages  which  he  suggested 
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passage  hegan  at  page  13,  and  ended  at  |)age  22.  I  have  read  and  re-read 
that  passage;  most  carefully,  and,  speaking  of  tliisjudgment  asa  judgmenl 
lo  which  the  world  might  look  hcreafler  in  investigating  the  question,  I  do 
not  hesitate  to  say  that  except  Ihc  suggeslion  that  possihiy  a  (lourl  niiglil 
not  think  itself  jnstitied  in  examining  an  executive  act.  there  is  nol  any 
[lassagc  that  supports  the  view  that  a  Municipal  Statute  is  to  be  regarded 
asa  defensive  regulalion.  I  felt  it  my  duly  to  repeat  this,  heeaiise  .Mr  I'helps 
was  good  enough  to  sliew  me  the  passage  upon  which  he  relied.  When 
he  comes  to  reply,  I  ask  the  ('.imrt  to  judge  hetween  us  hy  listening  to  any 
passages  from  the  judgment  he  may  read,  and  see  whether  there  is  any 
foundation  for  Ihc  suggestion  thai  the  I'liited  States (".oiirls have  ever  said, 
directly  or  indircclly.  that  a  Municipal  Statute  would  he  construed,  as 
against  fori'igners.  asa  defensive  regulalion. 

i\ow.  Sir,  the  next  gnuip  of  authorities  cited  hy  my  friend  .Mr  I'helps 
run  from  pages  l,')2to  I.').").  They  arc  such  eases  as.  'riic.Vmelia  Island, 
the  '•  Caroline  ",  and  the  Appalachicola  lliver,  and  they  .ire  eillier  cases 
of  war,  or  warlike  operation 


.\uain  I  have  to  ohservi 


I  am 
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it 


is  re|)elition,  hut  it  is  necessary — that  this  tin'  tirsi  occasion  when  il  has 
hccnronteiided  that  according  to  International  law.  there  is  no  disliuclion 
Itelween  times  of  war  and  limes  of  peace.  We  may  he  only  stud(;iils  — 
some  (d'lis  imly  have  Ihc  right  to  spi  ik  as  students  —  hut  I  suhmil  Iht- 
merest  stndenl  in  International  law  is  taught  Ihe  hroad  distinction  what 


—  i;i6ti 


nrc  rights  in  lime  of  pcaro  nntl  lu'liintM-oiil  ri^jiils,  and  llioro  is,  so  far 
as  I  know,  no  warrnnl  for  lim  ar^nnn-nl  or  |ir<Mnisc  wliicli  lies  al  liio 
root  nt°  my  I'ricnds  Mr  IMudps'  ar^untitnl,  \>hen  ln>  stales  lliat  ri^dils 
wliicli  iiave  liilliorlo  been  rcfjanlod  us  hcloiifiiiif;  only  lo  nations  when 
llii'v  are  in  a  slali;  of  ln'lii{;or(>ii(  y  ai't>  It)  he  exercised  as  (hleiisive  refjn- 
lalions,  or  as  cxecnlive  acls  of  (hdenee  in  lime  of  peaee.  If  thai  were 
lo  he  llie  true  view  of  thi>  matter,  a  great  (h'al  of  the  jearninf;  whiili  lias 
iieei)  expen(h>d  in  drawing  a  dislinction  hetween  rights  of  lielligerenls 
and  riglils  in  linn>  of  pea<'e  lias  l)en  wasted,  and  thrown  aNNay.  Kill  1  am 
obliged  to  deal,  and  do  deal,  with  this  argument,  treating  it  with  all  the 
respcet  I  can,  hut  I  am  desirous  of  pointing  out  that  from  my  reading  and 
from  my  examinalion  of  the  instances  cited,  lliey  were,  in  t^very  case, 
instances  which  a  nation  Jiistitied  on  tin;  ground  tliat  it  was  either  putting 
down  a  rehelliim,  or  engaged  in  war,  or  that  llu  acts  it  was  performing 
were  acts  wiiich  it  was  iiistilied  in  iiiiderlaking  on  the  ground  that 
marauders  or  rohhers,  were  setting  up  either  in  the  territory  or  in 
close  proximity  of  Iho  territory  a  hostile  or  marauding  hand.  I  need 
not  do  more  than  remind  yon  that  is  no  analogy  to  the  case  which  we 
are  discussing,  assuming  I  am  right  the  United  Slates  have  no  property 
in  the  seal  or  in  the  seal  herd,  and  no  lighl  to  prevent  other  persons 
from  shooting,  catching,  or  otherwise  capturing  the  scut  on  the  high 
sens. 

Now  I  (rome  lo  a  part  of  the  case  lo  which  very  great  importance  was 
attached  hy  my  friend  Mr  Phelps.  I  I'cferto  the  passages  on  pages  l.'l.'i 
lo  I.'i7,  on  the  suhject  of  .Ncwfoundlanil,  and  if  .Mr  IMielps'  assertions 
were  well  founded  with  reference  lo  Newfoundland  he  indeed  would 
be  able  lo  administer  a  very  serious  blow  lo  our  contention,  lie,  in 
effecl  asserts  that  Ureal  Itritain  and  Canada  have  asserted  dilVorenl 
rights  in  the  .Mlaiilic  lo  those  which  they  are  now  conteiiiling  for  in  the 
Pacilic. 

lie  says  on  page  157,  thai 


I 


Tlicrc  caiinnl  ln'  onu  liileriialional  law  fur  Ilie  Allaiilir  and  aiiollnT  fur  Ilie 
raoilic.  If  lilt'  seals  may  be  Ircalcd  liki!  Ilic  lisli,  as  (Uily  /ivvr  iinhir.v  ami  nol  pro. 
piTly,  if  llic  maiiili'iiaiic'i'  ikf  tlic  liiM'd  in  Ilic  I'liliilnf  Islands  is  nnty  a  lisliorv,  how 
then  can  tin-  caso  In;  distinnui.slitHl  from  llial  nf  lliu  llsliciii's  df  .\iiva  Scolia  and 
NcwToundlnnd. 


Mr  I'rcsident,  if  thai  argument  was  worth  anything  al  all  il  means 
simply  this  :  liiat  (ireat  Itrilain  (and  Canada,  representing  the  rights 
of  (ireat  Britain)  have  either  prevented  or  claimed  to  prevent  the 
United  Slates  from  enjoyiug  the  rights  of  lisliing  outside  tlie  three-mile 
limit  or  outside  territorial  waters  in  the  Atlantic.  Sir,  I  will  make  good 
what  I  am  about  lo  say  by  reference,  hut  I  assert  that  since  the  year 
ITH.'J  such  a  contention  has  been  impossible,  and  if  I  choose  lo  go  back  I 
say  that  long  before  lliat  lime  the  contention  had  disappeared;  but  from 
the  year  MHli  down  lo  the  present  time  British,  l-'rench,  United  States, 


riglils 


I 


—  i:i«7  — 

iukI  for  all  I  know  oilier  iialioiiiils  —  liiit  llii<s(>  ai'c  siifliciiMil  lor  my 
|iiii'|)ose  —  have  ht'cii  lisliing  sidn  Ity  side  on  llin  lianks  of  Ninvronndland 
no  or  (■)((  niilos  from  shore,  or  whatever  Ihe  dislancc;  is,  withunl  a  sliadow 
ol'ii  sng};estion  Ihal  Ihe  I'nih-d  Slales  pcoplu  wen!  Ihore  cither  l)y  j^nuil, 
by  rtiiiroriinco,  hy  treaty,  or  in  any  other  way  llian  us  exerrisiiin  Iho  com- 
mon ri^diloi'all  nations.  Mr  President,  tlie  ti'il)niial  will  not  tliink  that 
I  [am  attacliin^  iindiK!  im|iorlanee  to  tliis  incident,  wlien  I  remind  yon 
tlial  at  |ia;;es  l.')li  and  l'>7,  in  order  to  eiii'orcc  Ids  arf;nment  ami,  it' he 
were  well  jiistilied,  to  ponr,  eonlenipt  on  (hu  position  or(ireat  llritain, 
Mr  IMielps  has  none  Hie  leufjtli  ol  sayin};; 

II  is  cii()ii<;li  III  |i(i!'ccive  (liul  il  never  (ici'iiiM'cd  lo  the  IJnilod  Slule-i  Goveiiinicnt 
or  ils  riiiineni  rcprcsi'iilalivi's  lo  cliiiiii,  I'ar  less  lo  tlie  Drilish  llnvoriiiiii'iil  lo  cuii- 
ceili',  nor  li>  any  ili|iliiiiialisl  nr  wiilei',  eiliieriii  I7S:|  oi'  !S|;i  In  cniireive,  lliiil  tlicso 
llslii'i'ii's,  exli'iiillii^' r.'ir  lii'viiiiil  ami  uiilsjili'  iil  any  liniil  nl' tenilnrial  jiirisilifllun 
over  llie  sea  llial  cvi'l' was  ussitIimI  llii'ie  iir  elsewlii'ie,  were  Ihe  (.'eiii'ial  |ir<)|i'' 'y 
of  nmnkiiiil,  nr  Ihal  a  |iarll(n|iiili(iii  In  IIiimm  was  a  pari  nl'lhe  lilierly  nf  Ihe  ii|i('ii  sea. 

Sir,  I  d->  iinl  wonder  Ihal  this  argument,  forcible,  siron};,  and  very 
canslie —  indeed  miuh  more  than  an  arf/iiinciiliai)  ud  liomini'in  —  extreme- 
ly powert'iil  a};aiiisl  my  contention  made  an  impression  on  the  Tribunal, 
and  accordin{;ly  I  tind  on  pa},'e  1V.\  ol'  Ihe  nnrevised  note  —  I  am  not 
able  at  present  to  j;ive  Ihe  revised  page  because  it  is  not  yet  printed  — 
Senator  Mor}i;aii  said  this  to  Sir  Charles  lUisscll. 

You  nmili!  some  relercneu  In  Ihi'  Statesiiianslii|)  ol'  Mr  Sumner  as  beiiijf  super- 
ior lo  Ihe  eniieeplioii,  as  I  unilerslnnil  ynii,  llial  llieie  could  bo  any  purchase  and 
sale  of  'islicrii's  in  Ihe  npen  sea.  That  npinion  has  mil  always  prevailed  aniiMin  Ihe 
statesniei.  of  Ihe  Cniled  Slales,  1  will  s,iy  for  Ihe  leasnn  parliciilaily  Ihal  in  our 
Irealy  nf  peace  willi  ("neat  Ihilain  in  I.S'.'i  we  I'nuiul  it  necessary  In  incnrporate  in 
Ihe  liealy  the  I'nllnwing  : 

II  is  afjreed  thai  the  [leople  of  the  United  Slales  shall  ennlinuo  to  enjoy  unmn- 
lesled  ri^'lil  In  lake  llsh  ol'  every  kind  on  the  (irand  Hank  and  nit  oilier  hanks 
of  Newfnimdiand.  the  (lulf  nfSI.  Lawrence,  and  all  other  places  in  the  sea  wheie 
the  inhahilanls  nt  Imlh  eounlries  propose  to  lish. 

(Hinurse  ifwe  had  the  npeii  natiiial  ri.!{hl  of  all  mankind  lo  lish  in  the  sea  that 
lirovisinn  was  enllrely  unneces-iiry  in  Ihal  Irealy  it  was  insisted  on  and  put  in. 

The  President.  --- 1  helieve  Senalor  .Morgan  il  was  an  allusion  lo  previous  Irea- 
lies  with  I'lance. 

When  Ihe  real  facts  are  |)nt  before  the  Tribunal  it  will  be  seen  that, 
instead  of  alVordinf;  as  my  friend  Mr  I'helps  thonght  il  would  atl'ord,  an 
arf^nmeiil  in  favour  of  the  United  Stales  conlcntioii  it  is  a  most  eonehisive 
ar};ninent  in  favour  of  Ureal  Uritain.  Sir,  what  happened  was  this.  In 
the  vear  I77H  llie  United  Slales  had  made  a  Treaty  with  France  tiiat  they 
would  not  intercfere  with  the  Trench  on  the  banks  of  Newfoundland. 
That  was  lit  the  lime  when  the  United  States  was  struf,'gling  for  ils  inde- 
pendence. II  was  a  treaty  of  friendship  and  amity,  and  where  having 
been  Treaty  rif,dits  as  between  Ureal  lirilain  and  Trance  which  excluded 
the  Trench,  Ihe  United  Stales  rebelling  against  Great  lirituin  was  willing 
to  make  terms  :  and  what  were  the  terms? 


—  i:t(is  — 

Senator  Mor^^an.  Vuii  ini-an  lli;il  liivnl  Itrjlain  liail  iiiadi'  lliiil 
Ti'cah         nnl  I  he  I'liili'il  Slates  '.' 

Sir  Richard  Webster  —  .No,  Ww  Inili'il  Stales  s>liile  in  the  course 
ul'it^  ii'lielliiin    --  iinl  wilh  (ii'cat  llrilaiii.  \\\\h  Fraiiee. 

Ilv  Ailicle  III  III'  (he  Treats  of  I7TH  till'  riiileil  States  enveriaiitetl  : 

Till'  I'lilliii  Sl;ilr«,  lliiiiiilJ/iMi-  :iiiil  iiili;iliil;illl>.  -hall  lii'Vi'i  ili-tiiili  llic  -iiIiJitIs 
III'  IIk'  idii-I  I'liii-lMii  Kin;;  in  llie  riijnNniriil  .mil  i'mti'Im'  nl'  l|ii>  i julil  i>l  IWlin v  nii 
llii'  hank-  nl  Ni'wriininll.inil 


dial  i-  111  «ay  in  llie  TreaK  nl'  riieiiii>lii(i  liie  i'liileil  Slates  liail  ajiieed  tlial 
tiii'N  liies  wiiiilil  iiol  iiileil'i'ie  wilh  tiie  l-'reiiili.  Ill  IT7'>  an  atleiii|it 
iiail  lieeii  iiiaile  liv  Lnni  Nui'lii  ami,  if  I  iiiav  lie  |ieriiiitlei|  In  say  sn  in 
passing,  in  ni\  iiiiiiil  a  most  unjii'^t  allenipt  .  In  restrain  iind  to  prevent 
the  iiiliahilaiils  of  New  Knjjiainl  Iruiii  li'-liiii^'  on  tiio  lianl\s  nl'  New- 
roiiMillaiiii.  Iliey  slill  lii-in^.  aeniniin^  to  Hie  nintenlion  of  I i real  Hri- 
laiii,  Iti'ili^h  sulijei'U,  ami  iieinu  en;^a;:eil  in  reliellioii.  Tlie  war  came 
lo  end,  and  Hie  stale  of  things  for  cnnsideration  was  :  W'liat  shiinlil 
lie  llie  claims  of  the  I  iiileij  Slal<'s.'  I  can  scarcely  hut  think  that  liiere 
are  niaiiv  in  this  rmiiii  wlm  hear  me  who  are  well  aci|uainted  wilh  tin*  his- 
loiy  of  Ihose  liuK's,  hnl  |iossil)iy  it  iiiiiy  not  \h'  out  of  place  if  I  refer  lo 
Lyman'-  lliplomacv  of  the  In  i  led  Si  ales, a  work  with  which  many  are  fami- 
liar. Ill  llie  coiii'si'  III'  Ihal  ne^olialion  in  ITH.'i  which  was  the  Treaty, 
yon  rememher.  reco^ni/in;,;'  Iheir  lnde|iendance  the  I'niled  Slates'  people 
liecaine  aware  Ihal  I'lance  was  endeavonrin^  to  iiilluence  (Ireat  Hritaiii. 
to  rc-liicl  li\  Treaty  rii;hls.  Ihe  rijihls  of  the  In  i  led  Slates  upon  these  hanks. 
Thi-  will  point  llie  nh-crvalion  thai  was  made  the  other  day  ahuni  the  (dder 
Adams  saving'  Ihal  he  would  rather  cut  oil' his  ri;{lil  hand  than  let  llu; 
rights  of  lisliinj!  f;o. 

The  President.     -  Von  mean  lishiiif;  on  the  banks  in  the  open  sea".' 

Sir  Richard  Webster    -  In  the  open  sea. 

The  President.  —  Not  on  the  Coast'.' 

Sir  Richard  Webster. —  I  was  not  dealin;,'  with  the  coast.  I  will 
make  an  olisersalion  upon  Ihal  in  a  nioinent.  I  am  dealin;.' entirelv  with 
rij:lils  in  the  open  sea.  A  loiter  was  intercepted  and  deciphered 
coiiiiiii;  from  Mil'  Iheii  fepreseiitutives  of  France  lo  (Ircal  Hritain, 
which  pill  llii  I  iiilcil  Stales  upon  the  alarm,  and  they  imn^ined  that 
some  attempt  ini^^hl  he  made  liy  (jreat  Itrilain  actually  to  insist  on  a 
restriction  of  their  natural  ri^ht  lo  lisli  upon  these  hanks  outside.  You 
will  Iind  the  reference  lo  Ihal  incidenl  in  connexion  with  the  neptlia- 
lioiisoflhe  Trcalv  al  paj;e  lli'i  of  the  1st  volume  of  Lyman's  Itiplomacy 
of  the  Iniled  Stales,  pulilislied,  as  no  donhl  the  Tribunal  know,  in  the 
\car  I.HJ8,  and  a  book  from  an  liistorii'al  point  of  view  (if  the  hifjliestauthor- 
ilv.  I  nii^dit  nienliou  only  in  passings  I  shall  show  il  presently,  that  Hie 
fact  is  thai  llie  riiiled  States  claimed  the  ri;;lil  of  lisliin^  on  the  Hanks  as 
of  right  as  one  of  Hie  nations.  II  is  a  mistake  to  suppose  that  she  };ol 
or  claimed  those   rijihts  by   Treaty.     The  snjjgeslion  made  a  momeiil  or 


—    \Mi\t  — 

Iwo  iigo  by  Si'iialiif  .Miirf;iiii  llial  llial  was  iiixMli-d  | aii^c  llicn-  s\as  a 

iliMilii,  is   iHdvrd  mil   Id  |m'  IIii-  liiil.     Al  all)  rail',  IVoiii  ll iiiiiii I" 

Lyiiiiiii  and  llii'  iirrusal  nl'  a  ('lia|iti'i'  in  his  Ixiok,  Ih'  ^liiti>s  in  llii'  nio^l 
(lislinol  li'inis  llial  llic  llnilcil  Slali'S  clainn-d  il  as  a  linlil,  and  il  «iis  lo 

pit'Ncnl  snl)sc(|ni'nl  inlcil'cr( •  llial  Dial  riansc  was  insvrletl.     IIhwi'mt, 

with  icj;aid  lo  Ilic  incidcnl  llial  l.'d  In  llii'  liisl  clans. ■.      I  will  jn>l  ifail 
this  |ias'<af;i'. 
On  pagit  12V. 

(Ill  Ilic  -iiili^  III'  I'laiiii',  Ihi'  I'nili'd  Slalr^  li^nl   niii'li  iimri'  lo  |i>ar.     Sin'  wai  ilis- 

|i()sni  111  riiihiil  llii'ir  IMiiiiij  li^'jiisanil  |ii iMli'^!i  s,  I aiiituiii  Spain  in  lin  pivliMi- 

siiiiis  ii'sprriiiif;  liiM  liiiiiiiijarii's,  ami  In  aiil  lji;,laiiii  ill  t'xailiiij.' a  (•iiiiiprii>alloii  jnr 
llii'  lii\ali-l>. 

Thai  nii'ans  lor  llio  |)C(i|ilc  who  hnil  hocii  Irno  lo  Ihc  Mrilish  llan. 

A  ji'llii  wiill.ii  liy  Mr  lie  Marlmis  sccivlin  y  «(  IIh'  rniuli  li'iralinn,  In, in  IMii- 
liiili'lpliia,  ilali'il  Manli  |;l|li  ITS-.',  iiili'i'n'pli'ij  anil  ili'rlpln'i  I'll  al  tin'  liiiii',  if  it 
dill  i;iil  >;iv(.'llii'  (irsi  iiiliinalinn  nr^imilar  i|.si);ns  In  llii'  I'li'iiili  Cniirl,  slirn^'llii'iii'il 
III  leasl  till'  suspiriuns  lii'lciii!  enli'ilaiiii'il.  Mr  ili>  Marlmis  ailvJHi'il  Mr  lit;  Vi'rj,'i'ii- 
ms  Id  raiisr  il  In  ho  iiiliiiiati.Ml  In  llii'  Aiiii'iiraii  Mini-lcrM  his  surprise  thai  Now- 
I'diinillanil  llshorii's  liavi'  hern  incliiilril  in  llii'  ailililimial  Instnictiini-i.  That 
III!'  I'nili'd  Stall's  scl  lurlh  prolcnsidn-;  tln'rcin,  irillnmt  inii/iiii/  rc^/iu'il  In  lln- 
l,iii;i'.s  rri'iirhi  riij/its,  anil  willMiiil  riinsiiliiin^;  Ihi'  iinpi)s«ihililv  Ihry  aru  under  nl 
inakiiij,'  niiHiiiesIs  and  nl  keepinj;  what  helnii;;.  In  (ileal  llrilain.  II  will  he  heller 
In  have  il  deilai'iil  al  an  early  peimd  In  Ihi'  Aineriiaii<  that  their  preleiKiniis  In  llii' 
lishi'ries  nf  Hie  i^real  Hank  are  iinl  Iniinded  and  that  his  Majesty  dues  iml  mean  In 
stippnrl  tlieiii. 

Or,  in  (jlher  words,  Ihal  !lic  Krciji'li  were  al  llial  liino  endcavonrinf;  lo 
gel,  hy  moans  of  Ihe  'i'lvaly  helwccn  (ircat  Itiiliiin  and  Ihc  liiilcd  Slales, 
a  rostrii'liun  or  linii!  pnl  npoii  Ihc  I'niled  Shiles'  rights.  That  pnl  the 
United  Slates  on  the  i/iii  rire;  or,  rather,  if  it  did  not  actually  |i(it  them  on 
the  i/iti  vire,  it  increased  the  snspicions  that  were  then  |)revalent  as  to 
what  the  atlenipt  might  he:  and,  accordingly,  when  the  Treaty  came  lo  he 
negotiated,  and  was  iK>gotiated,  the  first  pari  of  the  third  Article  was  in 
these  terms. 

II  i-^  af.'iei'd  lliat  Hie  penph'  nt'lhe  United  Slates  shall  innlinile  In  eiijny  iinmn- 
leslod  llie  ri^dil. 

I.  To  lake  lisli  of  every  kind  on  the  (Irand  Bank  and  all  the  nllicr  hanks  of  New- 
roiindlanil.  •-'.  Msn  In  the  (Inlf  nt'Sl  l.awrenee  ;i.  And  all  other  places  in  the  sea 
wlii'ie  Ihe  inhahitanis  ofhnlh  ennnliies  used  at  any  time  horelot'oru  In  tisli.  And 
also  Ihal  Mil!  inhahitanis  nl'tlie  I'liileil  Slales  shall  have  liherly  Intake  lisli  nf  every 
kind  nil  •^iieh  part  nf  the  enast  nf  Newfniiiidland  and  as  Hritish  lisherm.m  shall  use 
(but  not  In  ilry  nreure  llie  same  on  Ihal  island). 

Then  it  suys: 

"  Ami  also  on  the  coast"  etc.  —  giving  thorn  coast  rights.  You  will 
reniemher.  Sir,  that  (pioting  from  the  language  of  the  counsel  of  Ihc  I'nited 
Slates,  on  page  1113  of  the  iinrevised  edition,  Ihc  .\tloriiey  General 
cited  the  expression  : 

That   exiilains  llie  reason   why  it   was  thai   Ihe   elder  Adams   said   he    would 


—  1370  — 

rallipr  cut  ofl  his  right  hand  limn  givo  up  the  (Islieries  at  the  time  the  treaty  was 
fdriiied. 


i 


You  will  observe  the  expression  —  "  give  lliem  up  ". 
Novs'  we  come  lo  llml  wiiicli  in  my  stihmission  is  most  conclusive 
proof  thill  our  conlcnlion  is  rifiilil.  Yon  will  rememijcr  IhulMr  IMu'lps 
said  it  never  liutt  occurred  lo  a  IH|domatisl,  —  an  American  Hepresenlalive 
or  anybody  else,  —  lo  sugf^esl  lliey  had  Ibis  of  righl.  I  Ibink  il  will  be 
scarcely  disjiuled,  even  lor  the  purposes  of  this  ar^umeul,  that  war  puts 
an  end  to  Treaties.  1  suppose  I  need  not  cile  instances,  (of  which  there 
are  so  many  that  I  mi^dil  almost  call  them  numberless),  of  particular  privi- 
leges existing  before  a  war,  being  put  an  end  lo  by  the  war.  I  need 
cite  no  Oilier  than  this,  —  that  the  special  privileges  given  by  Clause  3 
of  .Article  111  with  regard  lo  Ihe  coast  were  put  au  end  lo  by  the  war  of 
1812:  and,  when  the  I'nitcd  Slates  came  to  negotiate  for  fresh  privileges 
under  IbeTrealyof  1818,  they  acted  in  accordance  wilh  the  rccogui/.ed 
law  of  nalioiis. 

LordHannen.—  Wasil  1818? 

Sir  Richard  Webster.  —  '^"^  w«s  the  dale.  The  actual  Trealy  of 
Peace  was  in  181.");  the  Ticaly  of  Ihe  lisheries  was  in  1818.  NN'lieii  Ihe 
I'niled  Slates  came  li>  :'.";^iliatc  with  regard  to  fresh  liberties  within  Ihe 
Icrritorial  waters,  or  in  other  words  lo  gel  a  substitute  for  thai  which 
they  only  got  by  the  Trealy  of  1783,  they  insisted  on  getting  il  by  Trealy 
and  lliey  gnl  il  by  Tiealy :  bul  did  Ihey  either  ask  or  get  any  fresh  grant 
of  the  right  lo  lisli  upon  the  (iraiid  Hanks  of  N(>wfonndland,  and  on  all 
the  other  banks  of  .NeNvlbuiidlaud?  They  did  nothing  of  Ihe  kind. 

ihe  (pieslion  was  never  raised  oi"  suggested  —  I  will  sIiosn  il  in  writ- 
ing in  a  momenl  —  after  178;!,  Ihal  Ihe  rniltui  Stales  had  ilial  righl  as 
a  nation.  W  by.  Sir,  there  was  oin-  case  in  Ihe  year'  1818.  It  is  referred 
to  al  [)age  \)l  also  of  Ihe  2nd  volume  tA'  l,\niiiii.  wiieic  ,i  vessel  liaviiig 
been  seized  about  six  miles  ulf  Ihe  c(ia>^l.  the  Itcitisli  (ii)vei'nment  repud- 
ialed  Ihe  ;icl  —  would  nut  liavt^  anvlhiiig  lo  do  \\i\\]  il  ;  and  il  is  IIk;  I'licl 
that  diplomalically,  op(>nly,  and  withoul  the  sligiilesl  i'e>er\e  (ireal  Itri- 
tain  after  !78.'l,  ha><  recognized  the  righl  of  (lie  I  riiled  Slale-;  to  lisli  on 
lho>f  banks  — Hie  righl'as  a  nation  by  wilhoiil  regard  !>■  any  grant  by 
lireal  iliMlain.  There  cannol  be  a  slron^''M'  inslance  or  ar;,iiineiit  in 
support  of  mv  contenliiu>  in  o|)posilion  lo  llial  ol'  m\  leaded  IViend 
Mr  I'lielps  than  to  point  out  that  if  il  nncic  hue  thai  Ihey  got  the  righl 
of  lishing  on  the  (Irand  itank  h\  Hie  Trealv  o!  I78:{.  tiiev  wmild  liavi; 
had  lo  gel  a  renewal  of  Hial  Trealv  aljer  Hie  war  of  HI2,  and  iiol  only 
did  llii'v  iiol  gel  il,  bill  never  even  asked  lor  il.  \\'li\  iiol?  Ileeaiise  it 
was  opeidv  -ilatiMl  thai  lireal  Itrilain  recogniziMl  thai  right  to  lisli  as  being 
the  righl  of  a  nalioii  lo  lisli,  ipiile  inilepeiideiillv  of  aii\  granl  or  righl  by 
Trealy.  In  fad,  Mr  I're^idenl.  IheTieah  of  178.'{  is  an  iiislanee  b\  anli- 
cipnlion  of  wlial  occured  in  1821  and  IH2.");  in  IH21  and  182.1,  Itiissia 
having  made  a  claim  to  inlerfere  wilh  rights  of  navigalimi  in  lishing  on  the 
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lii};li  sous,  willulrew  lliose  claims  and  acknowledfjed  they  were  withdruwii 
by  'lie  (irsl  articles  of  the  Treaties  ol'  1821  and  1S2;J.  Forty  years  before, 
in  the  year  1783,  the  United  Slates,  fearinf;  that  there  inifcht  he  somo 
impcdimcnl  or  claim  against  their  ri^ht,  };ol  inserted  the  words  in  the 
Treaty  thit!  Mse  United  Slates  should  continue  to  enjoy  unmolested  the 
right.     Th(  rase  is  identically  pnrallel. 

Ihil  now,  Sir,  1  have  stated  that  (Ireal  Britain  never  insisted  upon  the 
position  that  the  United  States  ha<l  this  right  of  fishing  upon  the  Hanks 
by  virtue  of  the  Treaty  of  I78IJ  or  otherwise  than  as  a  nation.  I  refer 
again  to  the  commission  which  was  given  to  the  ro|)resentaliv(;s  of  Great 
Britain  under  dale  the  28th  July  181  i  fur  the  |)urpose  of  negotiating  the 
Treaty  of  1818.  It  was  read  by  Sir  Charles  Itussell.  You  will  find  it  at 
page  nil  of  the  unreviscd  Itcport  of  the  28tli  day  : 

You  will  olisorvo  llial  tin'  Unt  Arlicli!  of  llic  Tii'iilv  consists  of  (wo  distinct 
branches.  The  lirsl  which  relates  to  the  open  sea  llsiiorie-  ^e  consiiler  of  per- 
manent ohli^alion,  being  a  recognilion  of  l!ie  (.'eneral  rigii!  wliicli  all  nations 
have  to  frequent  and  lake  lish  on  the  Wn;\t  seas.  The  laltiT  hriiiich  i<,  on  the  eon- 
trarv,  eonsidered  as  a  mere  conventional  airant-'einent  between  two  States,  and  as 
sue!)  it  has  heuii  aiuuillcd  hv  the  war. 


But  as  my  learned  friend  .Mr  I'liclps  says  —  and  lie  will  forgive  me,  1 
am  sure  if  for  Ihc  necessities  ol  iii\  argiiinent  1  must  once  more  read  lliis 
extruordinaiy  language  : 

It  never  oeeiired  to  the  I'nited  Stales  floverinneni  or  its  eminent  represenlalives 
to  claim,  far  less  to  the  Itrilish  lloveniment  to  >  onredr,  eillii^r  in  I7h;)  nr  in  IHl.'i 
that  these  lisiieries  were  j.'eni!ral  properly. 

I  do  not  imagine  that  those  who  have  prepared  the  ("use  of  the  Uiiiled 
Stales  are  unac(|uaiiilc(l  with  the  hook  to  which  I  iiavc  hccii  iniiking  refer- 
ence. 1  menu  UNiiian's  hiploaiai  y  of  Ihc  I  iiilcd  Stales,  and  il  l>  a  little 
rein;irkahle  in  Ihc  face  of  what  1  am  now  going  lo  rcud  to  the  Tribunal 
from  iiiat  book,  lliat  such  a  slaliMiicnl  should  have  ap|)carcd. 

You  will  remember,  Mr  I'residenl,  llial  my  le:iriio(|  riicnd,  Sii' Chacles 
Hiissell,  read  tlic  idler  fro-n  Loid  l!alliiir>l  lo  Mr  \(kiin<  idso  I'roiii  lh<! 
I'liiled  Slates  official  Pajurs,  ard  we  have  llie  \oltmii'  here,  lie  read  Ihc 
letter  from  Uord  llalliiiist  loMr  Adiims  in  181."i  in  whidi  he  (Lord  Balhursli 
said,  as  1  have  beei  -  lyiiig,  Ihal  Ureal  Hrilaiii  recogiii/ed  Ihc  riuhl  of  111" 
L'nit<'d  Slates  lo  i-iijoy  that  lishery.  as  oiii<  of  Ihc  iialions  of  llic  wiuid. 
When  we  called  allention  lo  thai  jeller  iii\  Icanicd  iVii  n.j,  Mr  I'lirijis,  was 
good  enough  lo  Icll  Ihc  Tribunal  wc  nccil  iiol  Iniublc  liiiibcr  aljuul  llie 
reference  because  lii>  hail  Ihc  book  fioiii  which  we  I'cad.  in  ('.oiirl,  or  in 
Paris.  Sir,  Ihal  IcIIit  IViuii  Lonl  l!allnii>l  lo  Mi-  Adams  is  ~r\  oiil  in  Ibis 
book  -  Lyniiin'--  lli|i|oMiai'y  of  I'  I  iiilcd  Slales;  and  liere,  ,il  an\  rile 
was  a  diploiiialisi  who  kiu'w  whal  was  Ihc  Iriie  stale  of  lite  mailer  tiid 
argues,  as  Ik-  is  enlilled  bt  argue,  in  Ibis  book  Ihal  tlie  rnife.l  "»ialea 
always  had  Ibis  lisberv  as  of  rigid,  and  Ihal  Ihc  Trc.ilv  of  ITM'i  \»ii^  sim- 
pK  lor  llie  piirjiosc  of  prev(>ntiiig  molestation,  fearing  chiiiir-  might  be  set 
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up,  and  more  lliun  (lial,  lliat  !<ul>s('(|iienlly  Hkmo  was  no  renewal  of  llial 
t'\^\i\.  I  will  rail  your  atlonlion  lo  Iwo  piissafjos  in  Lyman's  Hiploniacy. 
It  sets  out  liie  commission  to  !hc  UnitiMlStiiti'si.onimissionors  lo  ne^'otiate 
llie  Treaty,  and  the  (erms  of  the  Commission  are  };iv(!n  at  page  8(1  olllio 
seeond  voltnne.     They  are  set  out  in  terms. 

I  read  not  from  the  actual  langnap;  at  I'idl  length,  hul  from  the  text  of 
Mr  Lyman: 

Tlic  iiKisI  iinporlaiil  inallcr.  iidjiislod  nl  lliis  negotiiilion.  wasllii'  llslierics.  Tlie 
position  a>siiiiii'(l  al  «ilii'nl,  Ihal  the  (Isliury  ri>;lits  and  liliorlics  wcii'  iiol  abrojfaloil 
by  war,  was  again  insistcil  on,  ami  tliosi"  pnrlions  of  llip  coris/  lislierics,  rt>liiii|iiisiipd 
on  Itiis  oeoasion,  wore  renounoi'd  liy  cvpress  provision,  fully  implying:  llial  the 
whole  riwhl  was  not  considered  a  new  ({rant.  The  .Viuerioan  coniniissioners  in  ISI4 
were  inslrueted  not  to  hriiifr  that  suhjecl  into  discussion,  and  Ihe  proposition  ulti- 
inalely  subinilled,  seciiriiif:  Ihe  ri}:lils  anil  liberties, as  in  the  Tie.ily  of  LSHIi,  .iiose 
from  a  slipulation,  oirered  hy  the  Urilish  coniinission,  n'spi'ding  the  Mississippi,  a 
rijrlit  invested  by  the  Arnerieaii  with  the  same  (lermanenl  eliaraeler,  as  the  (Isheries 
themselves.  The  Kn(.'lisb,  knowing  the  slight  comiiaralive  value  of  tln'  Mississippi, 
proposed  the  two  parlies  should  resume  lln'ir  respi'elive  rights  in  ronsideralion, 
respeelively,  of  a  full  ei|ni\alenl ;  but  Ibis  proposition  was  not  aeeepled,  for,  in  the 
opinion  (ddue  parly.  Ihe  ri^'hl  riMiiaiui'il  entire,  and  l<'->l  il  shouhl  be  impaired  by 
implicaliou,  Ihe  .\meriean  commission  ollereil  to  rcidgnize  ihe  right  of  Ureal  Hri- 
laiu  to  the  navigation,  and  declined  tin'  boundary  of  Ibe  parallel  id'  the  i'.Mh  ib-gree 
lo  the  north,  since  agreed  on)  not  choosing,  even,  to  accept  an  implied  renuncia- 
tion un  Ihe  part  ofCreat  llrilain  to  lliat  navigation. 

The  instructions  for  Ihe  ('.ommissiou'rs  in  ISIS  do  not  agree  pii'cisuly  with  Ihe 
position,  assumed  al  tlheni,  respecting  Ihe  Mississippi. 

Then  lower  down  nn  the  same  |)a)re. 

A  certain  part  of  Ihe  doctrine,  as  to  Ihe  elVect  of  war  on  Ibe  Irealy  of  ISSli,  is 
undonbti'illy  sound,  but  il  appears  lo  us,  the  remark  is  eipiully  just,  that  certain 
portions  of  the  limbing  rights  or  liberlles  have,  from  Ihe  conunenci'meni  of  Ihi.'  Ilrsi 
ncgolialiou  with  Knglauil.  been  ni.idc  Ihc  >ubjcri'l  ol  Ticily  regulation.  'I'bese 
remarks,  (d'lour^e,  do  not  apply  lo  the  bank,  or  diip  walcr  llsheries,  about  which 
all  formal  stipulations  ari'  ni'edless. 

Thai,  Sir.  Wiis  .Mr  Lyman's  opinion.  .M\  hMrned  IVii'iiils  will  searee- 
l\  deny  that  he  was  a  (iiploinatisi  of  emiiuMice.  and  il  will  show  yon.  at 
any  rate,  llial  Ihis  is  no  fresh  lase  we  are  setliiifj  up.  Hut,  Sir,  al  paf{e  ',17 
occurs  the  passap'  in  IhaUeller  from  Lord  llatliuisl  lo  Mr  Adanw,  which 
I  respecll'iilK  siihniil  is  a  conclusive  answer' lo  Ihis  conlention  pul  forward 
hy  my  learned  friend,  Mr  I'helps. 

When,  therefore.  I  ircil  llrilain,  admitting  the  oide|iendenceot  Ibe  linlecl  Slates 
denies  Ihcir  right  lo  the  hbcrtii's  — 


Voii  will  reineiulii'i- liiil  Ihe  liherlies  were  the  inshore  rigiits 

il  is  no!  Ihal  ~b.'  seli'ils  Imm  the  lie  ity  articles  or  parts  nf  articles,  and  savs. 
at  her  own  will.  Ibis  ■.tipninlioii  is  liable  to  forfeitiue  by  wai',  and  that  it  is  irrevo- 
cable; but  the  piiucipio  of  her  reasoning  is,  thai  such  distinctions  arise  out  of  the 

provisions  lhemse|vi-s,  and  are  founded   on  the  veryiiatni f  the  graiiN.     Iliii  Ihc 

iIkIiI^,  acknowledged  by  llic  Treaty  ol  l7S:i,  are  not  only  dislinguishaiile  Irom  the 
liberties,  conieded  b,\  Ihe  same  Treaty,  in  the  loundalion.  upon  which  liny  stand. 


',(7 
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bill  llicy  mo  <'an'riill_v  (lisliii}:iiMii'il  in  (he  Tioiily  '<(  l'N3  itsolf.  Tho  iinilcisi>rni'(l 
\)Cf!*  Id  riill  Iht!  alti'ntiiiti  i>{  llieAriiciicaiuninislri-  |r  ihn  wnrdin);  nf  Iho  1st  ami  3ril 
arlirles,  In  wliirli  lii>  has  dllrn  rcri'iii'd  lor  llip  I'Diinilaliini  nl'  his  aifiiiiiifiils.  In 
the  llisl  ailiili',  (ircat  llrilaiii  a<kiiiiwli'ilf.'i's  an  incli'|M'ii(U>nc(',  alrrndv  cNiircssly 
i-er(i}.'iii/.cil  liy  llii'  |M.«cis  iif  lMir'ii|p('  ami  hy  lii'iscll'  in  Iht  innscnl  to  cnlcr  inlci  llii! 
piiivisiiiiial  iilirli's  III'  Niivrinjpi'i-  l7S-.>.  In  IIu'.'IiiI  ailiclo  Cri'al  llrilaiii  acknii\\liMlp>s 
Mil'  iiijhi  111  till'  Inilcil  Stall's  In  lake  llsli  mi  llio  Hanks  of  Now  Innncllaiiil  ami  olht-r 
plai'i's.  linin  wliii'li  tliral  lliilnin  has  no  ri^'lit  In  oiiclnilo  an  iii(lo|ioiiilc<nt  Nalinn. 

Thill  is  llif  liin^iiii^'o  of  Lnnl  nnllmrsl  on  lii^lialt'or  (iioiil  Itrilaiii  in 
the  ycnr  IK!,').  II  isalillle  hanlthal  lorllin  luirposc  oC  this  casf,  for  Ihc 
|)iir|iosc  of  (■iKlcavoiiriiifi  lo  alli'^c  iindiisislcncyon  Ihi!  pari  of  IIip  Ht'iirc- 
si'iilalivcs  ol'lircal  Itriliiiii,  llial  my  IcanuMl  fritMul  should  have,  |ii>rlia|is 
liy  inadvcrli'iit')',  llioii^'hl  lit  lo  say  in  his  Casr  that  il  novtu'  occiiinMl  lo 
llic  lti>|iri-si-iilaliv('s  of  (himI  Itrilaiii  lo  |iiiiiil  mil  llial  Ihe  l''isherics  on 
lhi>  Itaiik  of  .Ncwriimiiilaiiil  \\ci'i>  (MIJom'iI  as  of  ri<;li|. 

Ill  onli'i'  (o  poiiil  Mi\  iilisi'i'valiiin,  I  read  fiiilliiM-  from  Ilio  lt>llor  : 

Kill  llii'V  ail'  to  ha\o  liii' /'/»'/'///  to  run'  ami  ili\  tlinii  in  rcrlain  iinsellli'il  placi's 
witliin  his  .Majesty's  li'i'iitmy. 

And  till'  iii'\l  pa;  .'.^o  refers  lo  lhos(>  iihcrlics  hi'iiig  siieli  as  lhos<>  llial 
were  ptil  an  end  to  hy  the  war. 

II  is  surely  <i|i\  iiiii-,  thai  tliu  wonl  rii/hl  is,  lliinii;;liiiiil  tlio  treaty,  nseil  as  a|i|ili- 
ralile  111  what  till'  I'liiti'il  Slati-  ueio  to  enjoy  in  \irliie  nt  a  ri'iof.'nize(l  iiiile|ieiiilt'iire 
anil  llie  wniii  h/nil;/  lo  wlial  they  were  lo  enjoy  as  roiiiessioiis,  strictly  (lejiemlent 

llie  In  aty  ilsell'. 

Sir,  I  caiinol  helieve  that  had  Mr  Seiialm'  Mor;;an  in  his  mind  llie  I'aels 
thai  iiiv  learned  friend  Ihe  Allorne\  lieneral  and  I  liavu  taken  entirely 
from  the  oftii'ial  doeiimenls,  from  Ihe  iaii;;iia};e  o)  i<>  .\meriean  llepru- 
senlalives,  from  tlie  hiiif;iia^e  of  the  Itepresentalives  of  lireal  Itrilaiii  nl 
Ihe  lime  these  matters  were  under  iie^'otialioii,  that  il  woiihi  have  escaped 
his  allenlion,  liiiit  the  lanf:iiii^'t>  of  the  lirst  ilause  of  Artieln  III  of  tho 
Treaty  of  \1K\  was  inserted  for  the  purpose  of  preventing  moleslatitui  in 
respect  to  a  ri);lil  wliieii  Ihe  Iniled  Slates'  people    laimed  as  of  rifjht  hy 

virtue  of  ilieir  lieiiij;  r uni/ed  as  an   indepemleiit  I'ower,  —  as  one  of 

lh(>  nations  nl'  ||ie  world. 

Senator  Morgan.  My  diflieullv.  Sir  lliehard,  in  making'  llial  sii^'- 
t;i>stioii  was  this;  wliv  the  .Vmerican  people  should  iiave  appiehendud 
m(deslalion  alioiil  u  mailer  that  lireal  llrilaiii  made  no  ehiiii:  to  at  ail. 

Sir  Richard  Webster.  —  NNeii,  Sir,  I  have  aireadv.  I  think,  answered 
thai  :  hill  I  ma\  do  il  af^aiii  in  (Uie  siimmarv .  It  was  thai  tiiey  llieniseives 
had  mado  a  liar^ain  with  Kraiiee.  —  there  liad  li(>en  a  claim  made  hy 
l.ord  .North  to  evcliide  Iheiii  on  llie  ;;rouiid  id'  lieiiif;  siihjecis  in  rehellioii, 
iitid,  therefore,  lliex  could  he  so  excluded,  and  il  is  a  clause  insi  I'led 
aguinsl  aiiN  siiliseipieiil  interference  —  in  fait  jnsl  in  lln  same  wa\, 
.Mr  Senator,  as  I  have  suhinitled  to  von,  I  hope  not  iinsii' cessfiilly.  thai 
underdu'  lirsl  Articles  of  Ihe  Treati'S  of  iHiIi  and    IHlJ.'i  hotweeii  llnssja 
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and  lilt'  I'nilpd  Slnlos.  iuid  lUissia  and  (Ircal  Miilain  respeilively,  ni'illier 
llic  I'nilcd  Stales  nor  (Irci  I  llrilain  };ol  llic  ^'ranl  olanylhin}; ;  tlii'v  merely 
};ol  llio  acknowiiMJ^iiK'nl  Ilia!  ciainis  previously  tiiadu  were  to  in;  no  long- 
er insisled  upon  li\  llii-  Nation  thai  had  pnl  tlicni  forward. 

Itiil,  Sir,  as  a  matter  of  fair  |)lay,  as  a  mailer  of  common  jnslice,  when 
tliis  is  inlrodueed  hy  a  slali>nienl  is  liicre  io  hi>  oiu;  iasv  lor  the  Atlantic 
and  another  for  the  I'aci'ie?  what  answ(>r  is  thei'e  to  the  tact  Io  wiiich 
I  invilc  the  attention  of  my  learned  friend,  Mr  IMielps,  thai  from  \~H'.) 
down  to  tlie  present  lime  and  thai  is  now  more  than  IIIO  \(>arsithelis!iin^ 
Itoats  (d'all  countries  have  heen  ti^hin};  upon  tin-  Itanks  of  N<<wl'(inndland 
outside  the  territorial  waters  wilhoul  the  sli^htol  alt(>nipt  on  Ihe  part  of 
the  liovernment  id' (ireat  itrilain  to  iiitcM'I'ere  either  with  h'ranee.  or  with 
the  I'liiled  Slates,  or  with  anyone  else;  and  Ihe  sii;;^esti()n  is  entirely 
unfounded  Ihal  wi>  are  seeking  here  to  claim  from  this  Triliunal  a  ri^hl 
in  I'cspecl  to  the  seals  of  Ihe  I'acilic  which  we  have  not  conceded  to  the 
United  Slates  in  respect  |.i  the  cod  of  the  Allaulic  Surely,  Sir,  it  there 
is  to  he  reasoualile  appreciation,  as  there  must  .ind  will  he,  of  the  ar^iU- 
ments  used  on  Ihe  part  of  (ireal  llritain,  il  will  remain  for  tlio  I  nited 
Slates' advocates  not  tore-assert  a  statement  which  al  present  is  unsup- 
ported liy  any  authnritv,  hul  to  ^'ive  me  the  date,  Ihe  place  and  the  person 
when,  where,  and  h\  wImui,  Ihe  assertion  of  the  ri^ihl  to  exclude  Ihel'nited 
Slates  IVoni  tlu'  enjovment  of  such  national  rijjhts  has  heen  asserted  hy 
(ii'cal  Itrilaiii.  ('I'rtainlv,  in  coniieclion  with  tin'  ver\  caustic  ohservalion 
in>erted  at  paf;es  l.'lSand  l.'w,  il  is  lor  mv  friends  to  deal  with  the  facts 
a»  I  hiiM- Mow  placed  them  hefore  this  Trihunal:  I  have  liased  m\  slatc- 
meiit,  as  voii  ,ii'i'  awaie,  imiI  mi  uiv  iaiaginalioii  hul  iipmi  documeuts  which 
stand  upon  riMord  and  ha\(>  ^lood  upnii  lerord  for  Ihe  last  ,')ll  or  lilt  years, 
nav  even  a  lonp>r  jieriod  than  Ihal. 

Sir.  Ihe  next  hrandi  of  m\  learned  friend  Mr  I'helps'  argument  is  that 
which  we  liiid  on  pa>;c  l.'liS.  ||  includes  a  passint:  allu>ion  Io  Ihe  law  tA' 
piracy,  which  niifihl,  I  think,  have  heen  well  tell  lail  <<\'  Ihe  presenl  cmisi- 
der.iiion.  Iiu<  I  supjiose  I  must  ref;ar-d  lliis  as  serious  as  il  was  inserted 
with  consideralidu  and  is  Io  he  adhered  to.  Calling  alleiilion,  or  arftuin;:, 
ralliiM',  u|ioii  Ihe  ques|j(,ii  (if  the  rijiht  ofs, 'If  defence,  the  sealers  are  prac- 
licallyCLinpai'cd  Io  piiMlc>',  ua\  mure,  piracv  is  rallur  lo'id  up  as  hein^ 
n  jairsnit  Io  lie  pra 'li>cd,  ami  t.>  lie  appi  nveil  nf  in  i'nni|iari^iiii  \\ilh  pela;;!c 
sealini:. 


This  is  no  e\ai;(;eralinn.  Mr  I'lesideiil. 


A I 


l.iH  (.<•(  urs  this  Ian 


puai:e  spi  akiii},'  of  piracy  :  ••  The  rea-on  i<(  llii«  well  >cll|ed  rule  is  not 
fc'iind  in  the  cli:>rac|er  ol  Ihe  crime  whiih  i^  liiil  rohheix  and  muider  at 
wiiisl.  "  lliiw  mih'h  I'lii'llier  do  l!ic\  wi^h  lnj^d'  '■  linhl'i-,!/  oml  inin-ilcr  nl 
tviir\l  "  '.  I  want  Io  kiiciw  ulial  olhcr  crime-  liieic  are.'  '  lull  in  He-  neces- 
sity of  ^'ciieral  defenie  ".  This  is  Ihe  lirsl  lime.  Sir.  in  Ihe  historv  of 
argument  on  iiilernal'onal  law  Ihal  leverhiard  that  IhiM'i^ht  to  capture  and 
to  sliiiif;  up  and  In  vhniil  pirale-  was  a  nece«.si|v  of  j;eneral  defeuce.  -  if 
that  means  Ihe  ilcfcnrr  dfa  nalicjii  in   respecl  of  its  rifihis.     Sir,  writer 
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nflcr  wrilor,  Jiidi^c  nflor  ,lii(I(i;o,  has  jiislilicd  llio  law  \vlii<li  n|>|)lies  in  llic 
rase  of  pirates,  on  llie  ^'roiiml  llial  lliey  an;  "  hnslrs  Inimmii  i/purns  ", 
llial  is  to  say  that  lliry  roll  persons  and  oulra},'e  all  rules  ol'  properly  and 
inoralily.and,  therefore,  quite  apart  from  IhiMlefenre  of  aparticidar  nation 
Ihey  are  to  he  punished  when  eaufthl  red-handed  hy  whom  eauf,'hl.  or  may 
bo  taken  into  any  Tribunal  of  any  counlry  and  llie'-v  dealt  with.  Sir,  my 
learned  friends  must  have  been  a  little  bit  in  a  diflieuity  to  find  a  justi- 
(iealion  fur  this  appliealion  of  the  law  when  they  said  llial  the  reason  for 
this  well  selllt'd  rule  is  not  founil  in  !ho  character  of  the  erime  which  is 
iiiit  robiiery  and  niiirdtjr  at  worst,  meiinin^  thereby  I  presume  that  llie 
shcioliii^  of  seals  al  sea  is  worse  than  mbliei'v  and  cs'sn  worse  than 
murder. 

Itut  this  is  not  Mr  IMielps  alone. 

Mr  Phelps.  —  It  is  icrlainly  not  me      I  said  no  such  thinf;. 

Lord  Hannen.  —  .No. 

Sir  Richard  Webster.  —  I  assure  you  I  am  onh  loo  glad  to  take  any 
correction  but  if  my  learned  friend  will  pcrmil  me  to  call  allenlion  lo 
paf{e  21 1  there  il  is  in  black  and  while  siifiied  by  (lie  distinguished  name 
of  .Mr  Carter.     This  is  of  the  p(>lai;ic  sealer  alone  : 

To  |iri'vi'iil  :iMil  |iiiiii'^li  it  is  ns  ili'^liiic'tlv  llir  iliily  ulall  civili/i'il  naliniis  as  it  is 
111  |ii'cv('iil  ami  imiiisli  llicciiim' "I'liinicy.  Tin' iKtl.iffic  avali'i  irihoslia  liiimaiti genc- 
»■('.«,  just  as  the  |iiiaii'  is,  llimi^rlil  willi  a  li'ss  iiicaMiie  cif  ('inirmily  ami  Ihui'it. 

Lord  Hannen.  — There  il  is  a  "  less  measure  '. 

Sir  Richard  Webster.  ^V''".  '  will  ronslriie  that  in  the  sense  that 
.Mr  Carter  dtsiicd  to  mi\  lhi>re  is  u  less  iiieasnre;  but  the  principle  thai 
Mr  Carter  is  ,i(ivocatinj^  Ihere  is  distinol.  Surely  I  am  not  saying  that 
which  is  uiiniM:essai'y  wIkmi  I  point  on!  Ihil  tlie  argument  of  the  I'liitcd 
Stales  drives  them  into  lliis  position,  that  unless  they  can  I'slitblisli  to 
y(un'  satisfaclioii  llml  pelagii'  sealing  is  to  In;  placed  in  the  calegorv  of 
piracy,  half  —  n:iv.  more  than  half,  praelically  the  whole  of  Iheir  au- 
thorities are  cut  awav.  Sir.  what  is  (lie  idea  of  this  comparison  of  pi- 
I'acy?  I  do  Mill  know  wiictiicr  the  Tribunal  remembei's  il  (tf  course,  il 
has  a  ludicrous  side  fur  Ibis  Tribunal,  but  there  was  noliiing  bidicrons 
in  the  Coiirl  of  Alaska  when  those  poor  captains  and  sailoi-s  wen-  before 
the  .lodge  and  were  lold  Ilia!  Ihey  were  pirates  and  il  was  said  llial  Ihey 
Were  to  be  ll'eateil  as  pirates. 

LordHunnen.  —  Tliey  were  lold  that  they  were  to  be  Ireated  as  hav- 
ing viiiialed  the  m   iiicipal  law. 

Sir  Richard  Websl-er.  —  I  am  speaking  of  llial  which  was  said  oflheni 
li\  llie  .linlge.  I  am  not  in  an\  way  siiggesliiig  llial  llie  Iniled  Slales 
would  willingly  lor  a  moment  use  language  to  these  men  in  that  respeel, 
liul  all  I  mean  is,  that  in  ordc  lo  slreiigtbeii  Ibis  case,  the  IJiiiled  Slales 
people  have  found  il  iieeessary  lo  endeavour  (o  bring  pelagic  sealing 
within  (III!  category  of  piracy,  and  win?  My  Lord  as  well  as  the  other 
memlters  of  Ihe  Tribunal  will  nMiiember  llial  over  and  over  again.  Lord 
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Slowcll,  Mr  .liislicc  Slory  and  t'.liicC  .liislico  Miiisliiill  liiivc  saiil  lliiil  (lio 
only  ciisc  in  \\lii(li  llioy  knew  llnil  in  linif  of  priiic  the  i'if;lil  orsi'ai'cli  of 
vessels  cxisli'd,  was  in  the  cax- (it'iiiracy. 

The  i)ne  rase  in  which  il  is  ailniilleil  Ihal  a  ri^hl.  whieh  may  he  snid 
to  he  a  heihfiereni  riffhl  under  <inlinary  circnnislanees,  <lid  exist  in  lime 
ofpeaee  was  in  ease  id'  Piracy.  The  jiassa^'e  was  read  hy  \\w  Allorney 
(innerai :  ilwas^aid  liy  Lord  Sluweil  in  Ihe  case  (d'Ihe" /,f' /,f»//.v"  re|iorled 
in  llie  "Jnd  Itodson,  and  cited  in  Ihe  I  niled  Shdes'  ArfinnienI  at  pap-  Itln, 
anil  also  ciled  in  siipporl  oi'  the  esislence  cd'  Hie  iif;hl  of  scureh.  at  llio 
bottom  <d'  Ihe  |iai;e. 

t'piiti  Ihe  same  |iriiiri|>i<>  li:is  hri'it  iiuiiiil:iiili'd  (lie  ri.;ilil  nf  vi'^ilalioii  ami  scncli, 
as  airaiiisl  •vciv  inivale  vessel  nn  (he  liiirli  sens,  hy  Hits  aiiiicd  ships  nfany  other 
ii:itii>iialll\ .  TliiMi'li  tliis  vcxalidus  .mil  iiijiiiiHiis  I'laini  has  hi-oniaachiiucsliniii'il, 
il  is  tirinly  c-liitilistifil  in  linii'  nf  war,  at  li'a>t,  as  a;.^•lill^l  all  ai'nlrals.  S.iys  Sir 
William  Scvitl.  in  Ilie  rase  dl/c  l.'iiiia  .i  Uticlsmi,  |pa;;i'  iil  :  rhi>  ii;,'hl  (nt  search) 
incnniinniliiiiis  as  ils  e\.  iii«e  may  nee  a^idii.illy  III',  lias  hi'rii  tally  isl,ilili>heil  in 
Ihe  le);al  practice  of  naliuns,  havlti^  fur  ils  rimriilalidii  the  iiiHcssitjes  (if  sclf- 
ilel'ciiie. 


^es;  lull  what,  in  Ihal  Jiid^nienl,  does  he  say  at  pa^es  2\i  and  2\'\! 
lie  says  : 

Kxcepl  ajjainsi  pirates,  no  iij;hl  of  Nisilalion  and  search  exisis  on  Ihe 
liifjli  si'iis  save  on  llic  heliijicreiil  claim. 

Now  ,  Mill  will  see  why  il  was  necessiir\  lor  Ihe  ai';>'iiiiii'iil  of  Mr  I'liclps, 
and  also  Ihal  of  Mr  Carter,  to  endea\oiir  to  pel  the  Trihnnal  to  accept  the 
view  that  pi'la;.'ic  sealers  were  lo  he  regarded  and  treated  in  Ihe  lij;hl  of 
pirates  hy  this  Tiilnnial.  I  accept  the  corr.-clioii  of  l.oid  llannen,  whiih 
is  a  correclion  1  oir^lil  not  to  overlook;  niiiieU,  tli.il  it  i>  not  jnst  to  say 
Ihal  Ihey  were  ever  char;;ed  in  fad  in  Ihe  I'liilcd  Stales'  Court  with  any 
other  otreiice  than  Ihal  of  hroakin^'  Ihe  municipal  Slatnle;  lint  my  ohser- 
vations  were  directed,  not  lo  tin-  I'ornial  proceediiij;s,  hut  lo  Ihe  alli  inpl 
that  has  heen  made  to  colonr  thi>  .el  for  Ihe  purpose  of  Ihe  ca--c  now  pre- 
sented to  this  Trihuiial. 

Now  .  Ihe  next  line  of  ar):iiiiieiit  adopted  liy  my  learned  fri'  ml  Mr  I'ln  Ips 
is  based  on  Ihe  laws  ot  ipi.irantine  relerred  lo  at  page  l.'i'.t.  I  have  said 
Ihal  the  rules  of  evidence  are  lax  en.)iieh.  and  all  kinds  ot  evidence 
have  heen  inlrodiici>i|  hy  holh  si'"s;  I  draw  no  disliieiion  helween  the 
two  parties  in  this  respect,  —  hearsay,  o|iinion,  and  all  classes  ofevidcnce 
have  heen  inii'odnced  :  hut,  wIp  n  i|  is  sii};';eslud  hy  my  learned  friend  in 
his  .Vrgnmeiil  that  Ihe  nnarantine  Laws  have  heen  used  <>  inlerfere.  or 
are  intended  In  inlerfere  with  veH«e|s  ii|iori  the  hi^h  sea.;,  jt  is  not  a-kin;; 
too  niii"h  to  -a\ ,  •■  W  ill  yoii  he  eood  ciioiif;h  to  lell  the  Tiilmiial  hy  what 
nation  and  at  what  time  uiy  attempt  to  inleit'cie  with  vcs-<'ls.  passiii;; 
lhronf;li  Ihe  high  seas,  under  the  nnarantine  j.iws  has  ever  lieen  knov»u 
or  has  ever  heen  maile? 

Mr  l>residi>nt,  what  is  i|naranlHiie  .'  (Jiiaranline  is  ,>  local  iiinnicipal 
regulation:  that,  when  a  t,<v>(d   i<.  eomini;  lo  voiir  pm'  s.iml  to  voiirhai' 
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boiii's  froiii  mi  iiirecled  |)liii'i>,  sin-  slioiiltl  ikiI  he  allo\S(!(l  to  ronin  ii)ti) 
your  polls  willioiit  a  tleaii  hill  of  licallli.  H'shi;  has  not  <;ot  a  rlcan  hill 
ul'  licallh,  siic  has  to  lie  |iiil  into  a  cci'laiii  pusiliuti  aiitl  he  ilisiiifoctt-d  lor 
a  certain  lime.  Now,  wlicif  is  lln'  (|iiaraiiliiie  in'rloniied?  Kveryhody 
ncquaiiiled  with  these  mailers  Knows  Ihal  the  (|iiarantine  is  peiioiined  in 
lli(>  country  wliiM'e  the  \e>sel  intends  to  unload  its  eai};o  or  diseinhark 
its  |>assen};ers. 

The  Attorney  tieiienil,  put  a  ease  to  Ihe  Court ;  and  I  should  wish  to 
enroree  it.  Take  a  vessel  hound  to  Kranee,  (iermaiiv,  or  ltelf;inm  or 
linssia  passiiif;  through  the  lin^iisli  (Ihannel.  Mas  anyone  ever  heard  of 
an  nllem|)l  hy  (ii'eal  itritain  lo  slop  sueli  a  vessel  and  say  she  is  to  he 
suhje(!led  tit  penalties  heeause  of  the  (piarantine  laws?  The  mere  stale- 
ineiil  of  the  ease,  I  snhmil.  is  eonelnsive.  When  a  ship  is  ^oiiiji  oi'  a  per- 
son isjioiiif,'  lo  visit  a  lenilory,  it  is  a  part  id'  Ihe  prerof;alive  ri;,'lil  of  the 
Crown,  and  I  suppose  in  the  I  niled  Slates  of  the  President,  hut  I  will  iiol 
venture  on  surmise  in  Ihal  mailer,  hul  someone  has  the  powi<r,  lo  inak<> 
hivvs  or  lay  down  lules  under  whiili  l'oreif;neis  shall  visit  Ihe  eonnti'y. 
\Ve,  hv  i>iir  lefiislalion ,  of  couise.  preserihe  the  conditions  undei' 
wliich  foreign  ships  shall  visit  our  shores,  ami  anion;;  Ihem  are  the 
(Quarantine  Acts. 

\\.>  have  told  \ou  and  I  am  permitted  lo  say  it  wilh  Ihe  authority  of 
the  I'lihlic  lleparlmeni  for  which  I  ha\e  no  longer  the  ri^ht  lospi-ak,  hut 
my  learned  friemi  Ihe  Vllorney  (iencral  has,  Ihat  >uch  an  inslanct;  in 
(ireat  Itrilain  is  unheard  of,  Ihal  no  alt(>mpl  has  hfen  made,  or  could  ho 
made;  and  on  principle  as  I  have  said,  when  \ou  remimiher  the  process 
called  IJuaranliiie  is  to  he  done  in  Ihe  counlry  tvhicli  Ihe  ship  is  ^oiii^  to 
visit,  it  i>  nhvions  il  can  have  no  ap|>lication  (|uile  apart  fnmi  the  terms 
of  llie  Muriicipid  Xrl  lo  ves>el>  nierels  pas>ii);i  IhroUfth  the  hi;;li  seas. 
When  these  Ads  were  under  consideration  hs  Ihe  Courl  id'Uueen's  Itench 
in  that  jud((iiienl  so  often  relied  upon  li\  my  horned  friend,  Mr  Carter 
the  {hii'fii  V.  h'ri/ii  llie  (rue  j;round  id'  the  (JnaiMuline  Acts  was  consi- 
dered.     Tlie\  ai'e  ptil  li\  I. old  Chief  .lusliee  Cockhum  al  pa^e  S!t  : 

I  nni  rurUii'i'  ol  ii|iiiiiiiii  Ihal  I'^iiliaaieal  has  a  perti'cl  i'l^:lil  In  say  In  roicJKii 
slii|is  Dial  ilit'>  shall  iml,  uilhuiil  ei>m|iluii^' wilh  llrilisli  law,  uiiler  uilo  lliilish 
ports,  aiiil  timl  if  liiey  ilo  iMitor  Ihcy  shall  lio  suhjecl  In  peiiallies  iiiiless  Ihi'V  Inive 
|ii'e\inu-iv  cniiiiilii'il  with  tlii-  reqiiisitiniis  nitlaincd  liy  Ihe  Hrilish  I'ailiaiiU'nl : 
wlii'lliei  lhn>e  ri'iiiii-illinaslie.as  Ul  Ininior  linie«,  enrtillcales  nrnri(fin,nrili'araiices 
nl  aiiv  ile..i'ii|ilinii  I'miii  a  InteiKii  purl,  ni  cl.aii  liilU  nl  heallli,  nr  Ihe  lakiii>;  un 
lioanl  a  jnlnl  al  aiiv  |il.i  iii  or  mil  nl  llrili>h  jiiii>iU.lioii  Ijelnre  eiilefiiij;  Hnlish 
vvale^^.  Whi'llier  llir  I'ailiaaieiil  h.i--  ^<<  li'ni>l<itc  ■!  i-  imw  IIk^  qiie^lioii  In  he  eciii- 
siilei'i'il 

Therel'iiie,  >lr  l'ie>ii'enl.  I  ask  Ihe  Trihunal  in  eiinsideriiif;  the  arjjii- 
menl  I  h  ive  addressed  In  \oii  mi  Ihi^  mailer,  lo  s;i\  there  is  ahsolutely 
iiii  aiialo};v  ;  it  falN  wilinn  the  principle  I  enuneinleil  liel'iu'elhe  luljoiir- 
nment  to  day  that  these  laws  are  iuleuded  In  upenite  uid  In  lia\e  elVect 
oidv  <iii  vessels  comiti};   lo  mir  ii«ri   coiinirs  and   In   nur  nwii  porls  and 
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upon  our  own  vessels;  lliose  were  Ihe  woitls  used  by  Mr  Juslici-  Story  in 
the  case  of  llic  "  Apollon  "  wliicli  will  be  found  reported  in  the  '.lib 
Wbeulon. 

Tlien  Mr  IMieips  at  pages  160  to  163  asserts  in  liis  argument  thai 
Great  llritain  lias  claimed  the  right  of  scarcb  in  lime  of  peace.  I  am 
going  to  make  but  one  observation  with  regard  to  that  matter.  We  were 
of  course  surprised  when  we  found  the  reference  made  to  the  letter  of 
Lord  Aberdeen.  We  sent  for  that  letter  and  the  Tribunal  have  now 
before  it  Ihe  original  letter  of  F^ord  .Vberdeen,  the  contemporaneous  letter 
of  Mr  Stevenson  who  represented  Ihe  I  niled  Slates  speaking  of  Ihe 
year  1811.  and  again  we  have  the  debate  and  diplomatic  correspondence 
in  the  years  I8;i«and  lH;iO. 

Tiie  result  of  that  being  that  so  far  from  it  being  true  that  (ireal 
Britain  bad  never  abandoned,  if  she  ever  claimed,  but  still  insists  upon 
this  right  of  search  in  lime  of  peace,  the  vei  y  document  referred  to  by 
my  learned  friend  in  his  argument  contains  the  most  complete  and 
absolute  refutation  of  the  argument  put  inio  Ihe  month  of  (ireat  ISiilain 
on  behalf  of  Ihe  United  Stales. 

Sir,  I  believe  that,  wilbout,  of  course,  pretending  to  say  lliat  I  have 
covered  Ihe  grouml  in  the  same  way  upon  Ibis  pari  of  Ihe  case  as  my 
learned  friend  the  Allorncy-l'Ciieral  did,  I  belii-ve  lli!il  I  have  noted  all 
the  heads  of  argument  on  Ihe  rpiesiion  of  pi'oleclion  whicii  have  been  cit- 
ed by  Mr  IMielps  in  support  of  his  view.  And  I  come  back  lo  that  prin- 
ciple upon  which,  and  by  whicli  in  my  submission  Id  Ibis  Tribunal,  this 
case  must  be  delermined,  so  far  as  this  mailer  is  concerned.  If  the  Uni- 
ted States  have  got  Ihe  right  of  properly  in  IIk;  seals  or  in  the  seal  herd, 
liial  properly  does  not  cease  when  those  seals  leave  the  territorial  waters 
of  lieliring  Sea;  and  I  should  admit  Ihal  from  Hi''  point  of  view  of  wlial 
may  be  calh.'d  defence  in  that  sense — that  if  Ihe  Iniled  Slates,  or  Iht; 
represenlalive  of  Ihe  lessees  could  say  to  the  pelagic  sealer  a  thousand 
miles  soiilh  of  Ihe  I'ribilof  Islands,  or  in  Ihe  (lulf  of  Alaska,  or  away 
lo  tiie  west  of  lliose  islands  of  wiijcii  1  gave  Ilic  iiaiiie  lliis  morning, 
"  That  seal  which  you  are  going  lo  shoot  is  mine,  voii  niii'^l  nol  sliool  il "'. 
he  would  be  allowed  lo  lake  measures,  not  in  break  Ihe  peace,  linl  lo 
take  measures  to  prevent  flic  seal  being  shot,  and  in  a  iiiunieipal  coiiil, 
if  the  man  who  had  shot  liie  seal  came  into  the  jiirixliclion.  so  llial  he 
could  be  sued,  miglil  have  Ihe  righl  lo  hi'ing  wlial  we  call  an  aelion  of 
IrovtM'  or  an  aelion  for  IIk;  value  of  Ihe  seal. 

Senator  Morgan.  -  Or  if  Ihe  ship  was  brought  into  Ihe  I'ri/e  Court, 
IliciV  loiild  proceed  against  the  ship? 

Sir  Richard  Webster,  No  I  have  never  heard  ofsiieh  a  lliiiig  a  sa 
prociicding  in  a  I'ri/e  ('.(airl  because  a  piece  ol  propeilv  was  laken  e\ce|il 
ill  lime  of  war.  II  is  loreigu  lollu'  whole  priiiciple  oldui' of  iiirisilielion. 
There  is  no  relation,  forgive  me  lor  a  moiiienl  il  1  enlarge  upon  il  -Ihere 
is  no  relation  between  Ihe  oH'ence  .iiid  Ihe  piinishinenl. 

Senator  Morgan,  —  I  do  nol  uiiderslaiid.  Sir  ilichaid.  Ihal  Ihe  juris- 
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(lidion  uf  a  l'ri/.o  Court  depends  upon  llic  fuel  timl  tliere  is  an  exisling 
slate  of  war. 

Sir  Richard  Webster.  —  There  must  be  eillier  a  .isting  state  of  war 
or  an  arrangenieiil  l)y  treaty  between  the  parties. 

Senator  Morgan.  —  I  lliink  not. 

Sir  Richard  Webster.  —  Well  Sir,  I  speak  sul)jcct  to  correction.  I  am 
aware  of  the  slave  trade  conventions,  whereby  vessels  were  allowed  to 
be  taken  in  and  condemned  as  between  two  nations. 

Lord  Hannen.  —  The  |)ri/.e  court  is  usually  assigned  lo  the  admiralty 
court;  but  I  never  beard  of  a  prize  coiu-t  except  in  relation  to  war.  I 
never  beard  of  such  a  thing. 

Senator  Morgan.  —  \\'hat  becomes  of  the  cases  of  the  violations  of 
the  customs  laws?  smuggling? 

Sir  Richard  Webster.  —  NV>ll>  (^reat  deference  lo  Scnnlor  Morgan, 
they  would  not  be  enforced  in  a  pri/.e  court  at  all.  They  would  be  enforced 
in  a  municipal  court  to  which  jurisdiction  was  given  by  statute. 

Senator  Morgan.  —  Pri/.e  jurisdiction. 

Sir  Richard  Webster.—  I  beg  juur  pardon. 

Senator  Morgan.  —  Jurisdiction  to  coni.onm  a  prize  by  capture  and 
conliscation. 

Sir  Richard  Webster.  —  I  beg  your  pardon,  Sir.  I  say  with  the 
grcalcsl  nispecl  Ihal  Ihero  is  not  a  vesligc  of  aulhority  tliat  a  i»rizc  court 
would  be  necessary  in  order  (o  put  into  force  a  breach  of  miuiicipal 
stalule. 

Senator  Morgan.  —  I  do  not  moan  it  is  necessary;  but  i(  occurs  (o  me 
that  it  is  Ihe  subjecl  of  such  jurisdiction;  that  (ho  municipal  statutes  can 
confer  that  power  upon  the  prize  court. 

Lord  Hannen.  —  Of  course  a  court  may  have  Ihal  |.  wor,  but  by  the 
municipal  law  it  would  have  powers  analogous  to  those  which  areexerciscd 
by  a  prize  coiirl. 

Senator  Morgan. —  Thai  is  exactly  the  power  conferred  by  .Vet  of 
Congress  upon  Ihe  courts  of  Ihe  United  Stales. 

Lord  Hannen.  —  Thatmav,  Im-;  but  ii  prize  court  is  something,  so  far 
as  my  knowledge  goes,  which  has  only  relation  lo  a  stale  of  war. 

Sir  Richard  Webster.  —  Hy  Uie  law  of  both  counlries. 

Senator  Morgan.  —  That  seems  a  national  view  of  it;  hut  every  Slate 
has  the  right  lo  givt^  lo  its  courts  such  jurisdiction.  A  \m/.o  court  is  a  mu- 
nicipal court,  and  depends  for  its  jmisdiclion  upon  municipal  law.  11 
derives  its  jurisdiction  uiuler  liie  municipal  law. 

Sir  Richard  Webster.  —  "  ''^  »  confusion  of  terms  : 

Senator  Morgan.  —  I  will  hear  you,  with  pleasure. 

Sir  Richard  Webster.  —  NNith  great  deference,  it  is  a  confusion  of 
terms. 

Senator  Morgan.  —  I  think  not. 

Sir  Richard  Webster.  — Siipposeaslalule  passed  agaiuslsmuggling,  — 
wewiillakcliiecasoofalaw.tirsl,  if  \ou  please  — that  brandy  shall  be  subject 
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to  luliily  of  S  i) a  pilloii.  Any  |icisoii  who  siiiii>;f;lfs  liraiidy  sliiill  he  liiible 
loiipoiially  ol'S  KIO  1111(1  the  ship,  just  llic  saiiu!  as.  iicconliiin  to  our  law, 
the  sliip  laii  Ik*  sci/iMJ  and  confisraltMl. 

Senator  Morgan.  —  Tlie  sliip  i  oiiimils  tin-  oHunfo. 

Sir  Richard  Webster.  —  II'  ><»>'  ''I*''-  H  i'*  ininiatfrial  to  my  piirposf. 
Tho  mail  commits  tlie  oIl'tMiw'.  I)ul  his  ship  is  siippositl  to  do  it. 

Senator  Morgan.  —Tho  otlenn'  is  atlriitiited  t(»  the  ■^liip. 

Sir  Rinhard  Webster.  —  Tin-  ship  coiih-s  in  :  is  siii/fd  ity  u  <nsloiii- 
hoiise  ofliro  :  is  lilicilod  ~  wliirh  is  the  expression  I'oriiierlyuscd  in  the  old 
eourls — is  liliclled  and  coiideiiincd.  Tliatcourt  does  not  net  as  a  pri/.eeoiirl 
in  doin^!  tiial.  I  will  fio  Inrlher;  —  there  is  no  loiindation  lor  the  sng- 
};eslioii  thai  in  exereisinj,'  that  jiirisdirtion  the  eonrt  wonld  he  a  prize 
conrl.  It  may  very  likely  lie  that  you  have  said  to  tlial  eonrt  "  If  a 
prize  ease  arises  yon  shall  ha\e  prize  jiirisdielioii.  "  N\  e  were  told  iiy 
MrlMielps,  and  I  will  lake  it  from  him  —  I  do  not  think  the  statute  has 
heen  prodnced  liy  which  these  .Maskan  coiuis  liave  prize  jurisdiction, 
so  far  as  the  municipal  laws  can  {livo  it.  I  have  not  seen  the  statute,  and 
I  cannot  therefore  express  my  own  opinion  upon  it,  liul  that  woulil  not 
make  them  prize  courts  when  they  eoiideinn  a  ship  for  smn|;};linf,';  and 
no  lawyer  would  say  for  a  moment  that  when  the  schooner  "  San  l»iej;o  " 
heloiifsiiiff  to  San  Kraiicisco  was  condemned  in  the  Port  of  Ala^'ka  for  a 
breach  id' the  revenue  laws  it  was  condemned  in  a  prize  court.  I  jiderthis 
same  statute,  seclion  I '.I.")  i  actually  applies  the  laws  with  rej^ard  locnstoms, 
coininerce  and  navijtation,  and  fjives  this  conrl  jurisdiction  in  respect  of 
lireaehes  of  those  laws. 

Sir,  hut  I  will  ask  my  learned  IViends  if  lliey  are  goiii);  to  say  that 
the  Maskan  court,  condemning  an  Ainciican  schooner  for  a  breach  of 
the  revenue  laws  —  the  very  case  you  put  —  for  riinniiijj;  brandy  on 
the  coa>l  of  Alaska,  was  silliiij;  us  a  prize  court,  I  will  ask  them  for  their 
authority. 

Senator  Morgan.  —  Von  will  liiid  it  in  the  slatules.  Sir  itichard. 

Sir  Richard  Webster.  —  I  ^b">dd  like  to  see  the  seclion  of  the  statute 
thai  nives  llieiii  that  juiisdicliou  as  a  |»rize  court,  it  is  an  olleiice  against 
municipal  law.  The  iiiuiiicipal  law  provides  a  penalty  and  the  forfeiture 
of  the  ship. 

.\ii  .Vnierican  ship  liavinj;  smu}inled  j;oods  into  the  port  of  .\laska, 
she  is  libelled  ;  she  is  sold  :  the  captain  is  lined.  There  is  not  a  veslijje  of 
ail  aulhorilv  lor  the  sii^f^eslion  that  that  i-<  llie  act  of  a  |)i'izt!  court. 

Senator  Morgan.  —  Kxcept  that  aullimity  which  is  given  by  the  sta- 
tutes of  the  I  niled  Slates,  which  aulhorize  the  courts  lo  proceed  as  in 
cases  of  prize  for  the  condemnation  id' smugglers. 

Sir  Richard  Webster.  —  I  liavc!  nol  \el  seen  such  a  statute.  It  is  not 
in  the  statute  set  out  in  the  United  States  appendix. 

Lord  Hannen.  —  Mr  I'lielps,  for  convenience,  could  you  refer  us  lo 
that  statute  conferring  what  we  will  call  prize  jurisdiction  upon  the  local 
courts  of  .Vlaska? 
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Mr  Phelps.  —  I  will  Imvi-  il  lnokcil  up.  Sir,  iiinl  luvsent  il  In  IIh" 
r.oiii'l 

Sir  Richard  Webster.  —  I  ani  iinu-h  nlilifjcd  l.»  Lord  llaniifii  lor  pul- 
ling llmt  ipii'slion.  I  hatl  vi'iiliiri'd  lo  siiv  Ilia!  Ilic  sliitiilc  scl  oiil  in  llio 
.\ppi'iidi\  dill  Mill  roiilaii)  such  aiilliuriU. 

Senator  Morgan.  —  II'  yoii  will  allow  me,  I  will  slalt!  my  proposition 
ill  ro^nrd  lo  llial. 

Sir  Richard  Webster.  —  Ml  I  <l«'siiv  lo  say  is  llial  lli.'  Inilcd  Slatos 
priiilfd  lor  our  iiiformalioii  in  vojiinii!  one  of  llic  Appendix  hi  llie  Case, 
pap-'s  <.I2,  ',t<,l,  ||i(>  slaliid's  appliraldc  lo  lliis  case,  appliialile  lo  Hie 
seizure  of  lliese  vessels,  jiiviiif;  llie  AlasUan  Conrl  jiirisdiclioii,  ami  per- 
milliii}!  (lie  proeeediiijis  lo  In-  lakeii. 

Senator  Morgan.  —  I  do  iiol  know  llial  I  am  responsihle  for  Ilie  alli- 
tiide  in  wliirli  Iliis  ((ueslion  may  have  lieen  presented  to  the  slijjlilesl  de- 
jfiee.  Thoeoiiiisel  eerlainls  would  no!  like  il  thai  I  should  he  held  res- 
ponsihle. 

Sir  Richard  Webster.  —  I  <l'>  ""•  know  that.  sir.  They  nii^thl  do 
worse. 

Senator  Morgan.  —  Ihil  I  iindersland  the  law  In  ho  this  in  rejjard  lo 
prize  courts.  They  derive  their  jiirisdielinii  irom  Ihe  niiiiiieipal  law. 
There  is,  liowcvcr,  ii  sort  ol"  jiirisdielion  whieh  eoiiies  In  them  Irom  Ihe 
verv  aiieieiil  nsajjes  under  the  interiialioiial  law,  whieh,  when  they  are 
railed  prize  eniirts,  may  enlarfje  Ihe  purview  of  their  authority  ami  power; 
lull  no  nation,  as  I  understand  il,  can  estahlish  a  prize  eourl  within  ihe 
liosoiii  of  another  iialion. 

;iir  Richard  Webster.  —  KxeepI  hy  treaty. 

Senator  Morgan.  —  I  mean  hy  its  own  aiithorily. 

Sir  Richard  Webster,  —  Uiiil"  'if^lit. 

Senator  Morgan.  —  And  therefore  the  power  of  a  nation  In  organize 
and  to  confer  authority  upon  its  prize  courts  must  he  a  municipal  power 
in  its  authoritv,  in  its  rules;  and  whatever  is  done  within  il  is  aecordiaj; 
lo  what  the  iisap's,  customs  and  decisions  of  llial  prize  court,  suhjecl  to 
llic  ajipellale  aiilhorities  over  il,  may  consider  lo  he  proper. 

Sir  Richard  Webster.  —  I  heliev.\  Sir,  that  the  true  vi.>w  is  that  Ihe 
prize  court,  constituted  hy  municipal  law,  has  to  administer  international 
law.     I  do  not,  of  course,  want  to  appear  to  he  arj^uiiif;  this  mailer. 

Senator  Morgan.  —  I  have  advanced  mdhiiif,'  in  Ihe  nature  of  advo- 
cacy. I  liave  a  rijjlit  lo  ask  your  opinion  upon  any  (inestioii  you  are  dis- 
cussing;. 

Sir  Richard  Webster.  —  Cerlaiiily;  bul  1  be}j  to  remind  you  that  you 
were  not  resp(uisihle  for  the  way  in  which  it  was  framed  hy  my  friends. 

Senator  Morgan.  —  I  uiii  not. 

Sir  Richard  Webster.  —  Let  me  put  two  nr  three  cases  which  are 
perfectly  well  known  to  the  Trihunal.  They  know  what  maritime  lien  is 
and  a  cnndeiimalion  of  a  sliip  in  rrm;  a  sliij)  cniiies  info  port.  She  is 
arrested  for  salvage,  or  she  is  arrested  for  a  collision,  and  s>c  is  sold. 
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Senator  Morgan.  —  You  mean  a  vessel  brouglit  into  port. 

Sir  Richard  Webster.  —  No.  An  American  sliip  comes  into  tiie  ports 
of  Great  Britain.  She  is  libelled  in  the  admiralty  court  in  the  case  of 
collision,  and  the  damage  is  so  great  that  it  is  more  than  her  value.  She 
is  condemned  and  sold  by  the  Marshal  of  the  court.  Vou  would  not  say, 
Sir,  that  that  court  was  sitting  as  a  prize  court. 

Senator  Morgan.  —  1  would  not. 

Sir  Richard  Webster. —  The  fact  that  there  is  condemnation  and  sale, 
or  condemnation  of  the  vessel,  does  not  make  it  a  prize  court;  and  if  there 
is  any  thing  in  this  point,  or  rather  in  the  suggestion  that  you  have  been 
good  enough  to  put  to  me,  it  would  equally  apply  to  the  condemnations 
ill  rem  in  our  courts. 

Senator  Morgan.  —  If  you  will  allow  me,  in  the  case  you  suggest  of 
a  collision,  there  is  a  private  wrong  to  bo  redressed  by  the  action  of  a 
court  of  admiralty.  In  the  courts  of  prize  jurisdiction  there  is  a  public 
wrong  to  be  redressed  through  tiie  agency  of  what  are  termed  prize 
courts. 

Sir  Richard  Webster.  —  My  next  observation  would  have  met  that. 
The  most  common  case  for  condemnation  for  revenue  is  for  smuggling. 
An  information  is  filed  in  the  name  of  the  Attorney-General  on  behalf  of 
Her  Majesty,  the  Queen.  I  do  not  know  what  the  corresponding  proce- 
ure  is  in  the  United  States,  but  I  should  ratl.er  suppose  that  some  public 
officer  has  the  rigiit  of  suing  for  the  penally,  or  taking  proceedings  for 
the  penalty,  in  his  own  name,  against  the  ship,  or  against  the  owner,  as 
the  case  may  be.  That  vessel  is  condemned  and  sold  for  a  breach  of  the 
revenue  laws.  '  say  no  nan  who  has  ever  considered  that  matter  would 
consider  that  f  at  court  was  acting  as  a  prize  court. 

Senator  Morgan.  —  That  depends  on  the  nature  of  the  statute  under 
which  the  court  was  rcting. 

Sir  Richard  Webster.  —  I  am  entitled  to  say,  where  is  the  statute 
which  suggests  it  was  a  prize  jurisdiction?  I  appeal  (o  Mr  Justice  Harlan. 
It  is  so  foreign  to  anything  that  is  in  these  statutes  that  it  is  impossible 
for  an  English  lawyer,  at  any  rate,  to  understand  how  such  a  question 
could  have  been  raised.  Ti)e  court  may  have  a  prize  jurisdiction.  The 
court  may  have  an  admiralty  jurisdiction.  For  all  !  know,  it  might  have 
a  small  debt  jurisdiction.  It  may  have  a  divorce  jurisdiction,  it  may 
have  a  chancery  jurisdiction,  or  any  number  of  jurisdictions.  But 
because  it  has  got  the  jurisdiction,  it  does  not  make  it  act  as  a  divorce 
court  when  it  is  trying  inarilimo  cases,  or  as  a  probate  court  when  it  is 
trying  divorce  cases.  And  so  in  the  same  way,  the  fact  that  a  ship  is 
condcnined  under  this  statute  does  not  make  that  court  a  prize  court; 
and  to  those  who  advocate  this  theory,  I  whould  place  my  learned  friends 
.Mr  Carter  and  Mr  Phelps,  in  this  dilemma  — 

Mr  Phelps.  —  What  theory  do  you  understand  us  to  argue? 

Sir  Richard  Webster.  —  I  was  only  assuming  for  the  moment  that  you 
would  argue  the  theory  submitted  by  the  learned  Senatuk'.     That  is  all, 
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Mr  Phelps.  I  will  say  nothing  more  than  that;  and  you  will  not  think 
it  wrong,  I  am  sure,  to  put  it  in  this  way. 

Mr  Phelps.  —  Not  at  all. 

The  President.  —  1  hope  you  will  not  understand  the  opinion  of  an 
Arbitrator,  whoever  he  may  be,  and  whatever  may  be  his  nationality,  to 
be  on  the  side  of  any  of  the  parties  here. 

Sir  Richard  Webster.  —  I  think  you  mi?  understood  me,  Mr  Presi- 
dent. I  am  doing  nothing,  with  great  deferpnee,  either  irregular  or  im- 
proper. 

The  President.  —  1  do  not  mean  to  say  you  are  doing  anything  im- 
proper. 

Sir  Richard  Webster.  —  I  am  assuming  that  Mr  Phelps  contends  that 
the  court  of  .Maska  is  to  be  presumed  to  act  as  a  prize  court  in  condem- 
ning these  vessels.  I  am  assuming  that  my  first  question  would  be, 
if  an  American  ship  is  condemned  because  engaged  in  shooting  seals  in 
tlie  waters  of  Hehring  Sea,  by  the  Coui  t  of  Alaska,  will  my  learned  friend 
contend  before  this  Court,  and  assume  the  responsibility  for  the  advocacy 
of  this  position,  that  that  Court  was  acting  as  a  prize  Court? 

Mr  Phelps. — It  may  possibly  help  my  learned  friend  if  I  say  in  a  word 
that  I  conceive  that  no  question  whatever  in  regard  to  the  validity  of  those 
seizures,  and  no  question  whatever  in  respect  of  the  right  of  the  United 
States  to  seize  any  vessel  hereafter,  is  submitted  under  this  Treaty  to  the 
Tribunal,  so  far  as  I  am  concerned. 

Sir  Richard  Webster.  —  Of  coi  .e,  in  one  sense,  it  relieves  me,  but  it 
is  in  no  sense  any  assistance  to  the  particular  point  that  was  under  discus- 
sion. To  say  that  my  learned  friend  does  not  agree  that  any  such  matter 
is'submitled  to  the  Tribunal,  is  one  thing.  That  is  not  the  point.  The 
point  is  whether  the  view  which  was  submitted  for  my  consideration  by  a 
member  of  the  Court,  that  the  Alaskan  tribunal  is  to  be  assumed  to  be 
acting  as  a  prize  court,  is  correct. 

The  President.  —  I  believe  one  of  our  colleagues  put  an  inquiry  to 
you  in  order  to  elucidate  the  matter,  for  the  advantage  and  profit  of  the 
Arbitrators,  of  whatcvor  nalionality  tliey  be,  and  not  at  all  to  interfere 
with  the  pleading  of  the  case,  and  not  to  take  the  point  of  view  of  one  of 
liic  parlies. 

Sir  Richard  Webster.  —  I  was  not  suggesting  the  contrary  for  a  mo- 
ment. I  was  merely  saying  that  if  it  was  part  of  my  learned  friends' 
argument  to  contend  tiiat  the  Alaskan  Court  sat  as  a  prize  Court,  I 
should  immediately  ask  to  be  told  the  statute  of  the  United  Stales  which 
makes  the  killing  of  a  seal  in  the  high  seas  of  Alaska  an  offence  co- 
gnizable in  a  prize  coui't,  and  to  be  adjudicated  upon  by  aprize  court? 

ThePresident.  —  You  are  relieved  of  that  by  the  answer  of  Mr  Phelps. 

Sir  Richard  Webster.  —  I  siiould  doubt  it,  .Mr  President. 

The  President.  —  l!ut  perhaps  you  wish  to  put  your  own  case  and  ad- 
vocate your  own  views. 

Sir  Richard  Webster.  —  I  have  not  made  my  meaning  clear  to  you, 
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Mr  Prcsidonl.  !\lany  flays  ajio,  wlien  llio(|iiostioii  arose  about  those  ooiirts 
having  a  prize  jurisdiclioii,  Mr  Phelps  was  gooil  enough  to  inlei-posc  and 
say  that  the  Alaskan  courts  had  got  |)ii/.(' jurisdiction  hy  statute,  and  ilwas 
with  reference  lo  that  that  Lord  llannon  put  the  question  to  him  hut  a  t'ev 
moments  ago,  could  he,  without  inconvenience,  tell  us  where  this  statute 
giving  prize  jurisdiction  was  (o  he  found.  Hut  I  am  entitled,  Mr  President, 
to  press  upon  llie  (".ourl  that  the  only  condemnation  possil)lc  is  the  con- 
demnation under  municipal  law.  and  that  if  it  ho  condemnation  under 
munjci|ial  law,  that  thai  will  not  be  cognizable  iiy  a  prize  court,  and  that  if 
it  be  an  olfence  under  municipal  law,  then  it  cannot,  for  liie  reasons  which 
I  have  already  given  ^to  you  this  afternoon  be  extended  lo  the  high  seas; 
and  further,  that  on  the  broadest  view  of  a  munici|)al  statute,  il  can  only 
be  put  in  force  against  a  vessel  which  either  has  i-ecently  broUen  the  law 
within  the  territorial  limits,  or  is  intending  to  go  and  break  the  law 
within  territorial  limits.  Not  one  of  those  arguments  would  apply  lo 
the  case  if  we  were  dealing  with  a  prize  court. 

Senator  Morgan.  —  I  understood  you  to  sa\.  Sir  Itichard,  thai  a  prize 
court  could  have  no  jurisdiction  except  in  a  case  of  belligerency. 

Sir  Richard  Webster.  —  As  a  prize  court. 

Senator  Morgan. —  1  am  speaking  now  of  the  power  of  a  Government 
to  confer  upon  its  courts  prize  jurisdiction  in  any  other  cases  than  in 
case  of  war. 

Sir  Richard  Webster.  —  One  must  be  accurate  in  one's  terms.  If 
you  mean  confer  upon  its  prize  courts  jurisdiction  lo  act  sometimes  as 
prize  courts,  sometimes  lo  administer  the  revenue  laws,  and  sometimes 
to  adminisle''  the  laws  of  admiralty  and  divorce,  of  course  the  fiovern- 
ment  have  got  the  power  lo  do  it. 

Senator  Morgan.  —  Except  as  lo  the  question  of  divorce.  That  is 
exactly  a  description  of  liie  jurisdiction  of  the  I'niled  States  District 
(".ourl. 

Sir  Richard  Webster.  —  l^ut,  Mr  Senator,  that  does  not  make  the 
court  act  as  a  prize  court  wlien  il  is  adjudicating  between  plaintiff  and 
defendant  in  a  small  debt. 

Senator  Morgan.  —  If  the  statute  says  so,  that  does  make  il  act  in 
that  vay. 

Sir  Richard  Webster.  ^  That,  of  course,  is  an  assertion.  I  must  not 
meet  il  by  counter  assertion.  I  should  have  thought  il  extremely  doubt- 
ful that  in  that  case  as  against  another  nation  it  could  make  it  a  prize 
court.  I  should  be  very  gliid  indeed,  now  that  this  case  has  assumed 
sid'ficient  importance  lo  be  put  to  mo  by  a  member  orHie  Tribunal,  if  my 
learned  friends  would  supply  me  with  the  statutes  which  support  the  view 
that  the  court  is  lo  sit  asa  prize  cotu'l  when  it  js  condemning  a  person  for 
having  shot  a  seal  under  section  I'.loO,  oi' under  section  lOiji. 

If  you  would  kindly  look  al  page  ',).")  of  the  statutes  which  have  been 
set  out,  "  the  laws  of  the  United  Stales  relating  lo  customs,  commerce 
and  navigation  are  extended  to  and  over  all  the  mainland,  islands  and 


, 
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territory  ";  iiiiil  I  will  assume  tliat  among  the  laws  or  customs  is  a  prohi- 
bition against  smuggling,  and  I  will  assume  tliat  the  American  ship  has 
been  caught  smuggling  and  is  condemned,  Just  like  a  vessel  in  Great  Bri- 
tain caught  smuggling  is  condemned  by  the  Kxchequer  Division,  it  used  to 
be  in  old  days,  on  the  Revenue  side  of  the  Court  of  Exchequer,  but  now 
by  proceedings  upon  wiiat  is  called  Ihe  Crown  side  of  the  High  Court  of 
Justice. 

Lord  Hannen.  —  We  will  assume  for  a  moment  that  there  is  such  a 
thing  —  we  shall  have  proof  of  it  if  it  exists  —  a  court  established  and 
called  a  prize  court,  and  tiial  it  should  bo  said  that  it  should  have  all  the 
powers  of  Ihe  pri/.e  court;  and  amongst  Ihe  rest  that  it  should  have  the 
power  of  seizing  any  vessel  which  was  engaged  in  the  slave  trade.  Still, 
it  would  not  be  a  prize  court,  in  that  sense.  It  would  have  effect  against 
the  subjects  of  that  nation,  but  no  against  other  nations. 

Sir  Richard  Webster.  —  That  is  my  "especlful  contention,  my  Lord, 
in  answer  to  the  learned  Senator;  but  of  course,  in  my  |)oint  of  view,  if 
one  can  put  a  case  a  fortiori,  the  case  is  so  much  stronger  Jiecause  the 
statutes  of  the  United  States  which  arc  set  out,  as  we  have  seen,  do  not 
purport  anything  of  the  kind.  The  statutes  simply  purport  to  give  an  or- 
dinary municipal  court  municipal  jurisdiction. 

Perhaps  1  might  conclude,  .Mr  President,  by  giving  an  instance.  Sup- 
posing that  the  law  of  United  Stales  provides  that  every  coasting  vessel 
shall  have  a  certain  number  of  cubic  feet  of  space  for  the  crew  to  sleep  in, 
or  a  certain  amount  of  lime  juice  put  on  board,  or  a  certain  amount  of 
medicine  for  the  crew,  with  a  penalty  for  not  doing  it,  confiscation,  if  you 
like.  II  would  be  a  strong  thing  to  say  that  because  the  court  had  juris- 
diction in  prize  cases,  when  it  was  condemning  that  ship  for  a  breach  of 
the  laws  of  navigation,  it  sat  as  a  prize  court.  The  learned  Senator  will, 
1  am  sure,  understand  that  I  only  desire  to  grasp  his  meaning;  and  desir- 
ing to  grasp  his  meaning,  I  cannot  sec  the  slightest  ground  for  coming  to 
ihe  conclusion  that  there  is  any  justification  for  saying  that  when  any 
vessel  is  taken  into  a  court  and  condemned  by  that  statute,  the  court  that 
condemned  it  was  sitting  as  a  prize  court. 

Sir,  I  have  all  but  concluded.  If  you  will  permit  me  a  short  time 
to-morrow  morning,  I  will  try  to  sum  up  and  deal  with  the  point  I  said  I 
should  deal  with,  in  reference  to  the  jurisdiction  of  this  Tribunal. 

The  Tribunal  thereupon  adjourned  until  Wednesday,  June  7,  1893, 
at  11.30  o'clock  .V.M. 


■ 


THIRTY-FOURTH  DAY.  JUNE  7^n,  1893 


Sir  Richard  Webster.  —  Mr  President,  I  shall  compress  in  to  ii  very 
small  compass  the  remaining  observations  that  I  desire  to  address  lo  tiie 
Tribunal.  There  is  one  matter  to  which  1  should  not  have  made  further 
reference,  except  for  an  observation  of  my  learned  friend  Mr  Phelps.  If 
you  will  kindly  look  at  page  1402  of  yesterday's  Report,  the  statement 
made  by  Mr  Phelps  in  the  middle  of  the  discussion  which  I  will  call  the 
"Prize  Court"  discussion,  which  was  perhaps  not  very  close  to  my 
present  purpose,  is  this  :  — 

I  conceive  lliat  no  question  wliatever  in  regard  lo  the  validity  of  those  seizures, 
no  question  wiiatcver  in  respect  to  the  ri^'ht  of  the  United  States  tosei/.o  any  vessel 
hereafter  is  submitted  under  this  Treaty  to  the  Tribunal,  so  far  as  I  am  concerned. 

Well,  it  surprised  us  all  very  much  at  the  time,  and  it  led  me  to 
look  back  and  search  my  memory  and  again  to  examine  my  notes 
with  reference  to  the  United  States'  contention  ;  and  it  does  occur  to 
me  to  say  to  you,  Sir,  and  to  ask  your  consideration  of  the  question 
why  are  we  here  if  that  was  the  real  position  taken  up  by  the  United 
States?  The  only  way  in  which  they  have  attempted  to  exercise  juris- 
diction in  the  Rehring  Sea  has  been  by  seizing  the  sealers'  ships  and  by 
imprisoning  these  sealers  themselves  under  the  municipal  law.  But  do 
not  let  it  be  put  in  any  words  of  mine;  let  it  be  taken  from  the  Case  sub- 
milted  to  this  Tribunal  after  most  careful  consideration  by  the  United 
Slates,  —  both  in  the  Case  and  Counter  Case ;  and  1  shall  ask  (he  Tribunal 
to  be  good  enough  to  refer  to  the  pages  as  1  reuvl  them.  At  page  301 
the  United  States'  Case  occurs  this  passage,  after  dealing  with  property. 

|1  should  mention  they  have  enumerated  on  pages  21)3  to  291)  liieir  spe- 
cific (indings,  or  what  they  suggest  should  be  the  tindings  with  regard  to 
the  various  questions.  1  need  not  go  over  tiio?e,  because  they  are  the 
same  points  to  which  1  have  been  referring.  | 

The  United  Stales  Governiuent  defers  argunn-nt  in  suiiport  of  the  luoposilions 
above  announced  until  a  later  stage  of  llicse  proceedings. 

In  respect  to  the  jurisdiction  conferred  by  the  Treaty,  it  conceives  it  to  be  within 
the  province  of  this  high  Tribunal  lo  sane! ion  by  its  decision  any  course  of  execu- 
tive conduel  iiirospert  lo  the  subject  in  dispute,  wliieh  either  nation,  in  the  judg- 
ment of  tills  Tribunal,  he  deemed  justilied  in  adopting,  under  the  eireunistances  of 
the  case. 

And  at  the  bottom  of  the  page  : 

In  conclusion,  the  United  Slates  invoke  llie  judgment  of  Ibis  High  Tribunal  to 
the  efl'ect. 
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First,  as  to  tlie  oxcnise  of  riglit  by  Hussia.  Sei-ond,  that  Great 
Britain  had  not  objected.  Third,  tiiat  the  body  of  water  now  known  as 
HehriDj;  Son  was  not  iiu  hided  in  the  phrase  "  I'aeilie  Ocean  ".  Fourth, 
that  all  the  ri{i;lils  of  lUissia  passed  (o  the  United  Stales. 

Then  I  read  the  actual  words. 

Thai  Ihfi  United  Slates  have  such  a  properly  and  interest  in  the  Alaskan  seal  herd 
as  to  justify  the  employment  l)y  tliat  nation,  upon  the  higli  seas,  of  such  means  as 
are  reasonably  necessary  to  prevent  tlio  destruction  of  such  herd,  and  to  secure  the 
possession  and  henentoftlie  same  to  liie  fnited  Stales;  and  Ihat  all  the  acts  and 
proceedinfis  of  (he  United  Stales  done  and  had  for  the  ;-,urposo  of  protecting  such 
pro|ierty  and  interest  were  justitlable  and  stand  justified. 

And  upon  that  the  United  Slates  invoke  the  Judgment,  as  tiiev 
themselves  say,  of  this  High  Tribunal. 

Now  I  turn  to  the  Counter  Case  to  see  whether  Ihat  position  is  in  any 
way  abandoned  and  I  will  ask  the  Tribunal  to  be  good  enough  to  look 
at  pages  130  and  135  of  the  Counter  Case. 

"  Reasmis  why  seizures  made. 

The  United  States  charge  llial  each  and  all  of  the  vessels  when  so  seized  were 
engaged  in  the  hunting  of  fur  seals  in  the  waters  of  Hehring  Sea  in  violation  of  the 
Statutes  of  the  United  Stales  and  that  such  seizures  were  made  in  accordance  with 
the  laws  of  the  United  Slates,  onaclod  for  the  protection  cf  their  property  interest 
in  the  fur-seals  which  frequent  Behring  Sea  and  breed  only  upon  the  I'ribilolflslands 
which  Islands  are  part  of  the  territory  of  the  United  States. 

In  page  135  just  above  the  signature  occur  these  words. 

The  Government  of  United  Slates,  inclosing  its  presentation  of  the  matters  in 
controversy  hy  his  reply  to  the  printed  Case  of  Great  Britain  re-asserts  the  positions 
taken  in  its  prilcd  Case  and  all  of  the  propositions  and  conclusions  contained 
therein,  and  is  prepared  I,,  maintain  the  same  hy  argument  before  the  Tribunal 
of  Arbitration. 

.\nd  Ihat  which  I  read  from  page  301  and  page  ,303  of  the  United 
States  Case  are  among  tiiose  very  conclusions  lo  which  attention  is  there 
directed.  One  scarcely  needs  to  refer  lo  llie  words  of  the  Treaty  for 
this  purpose  but  when  you  reineinber  the  opening  words  of  the  preamble 
so  often  referred  to  hy  the  members  of  the  .Vrbilration. 

The  (|ueslions  whieh  have  arisen  between  the  Government  of  Her  Britannic 
Majesty  and  the  Govtirnment  of  the  United  States  in  the  wati^'s  of  Behring's  S(>a  and 
concerning  — 

and  so  on;  and,  at  llie  beginning  of  article  I  the  same  words  occur,  and 
we  are  lo  be  told  to-day  that  no  question  arises  as  lo  juslilication,  legality, 
or  validity  of  those  ads.  I  do  not  understand  what  is  the  meaning  of 
the  pages  and  pages  of  the  written  argument  of  my  learned  friend  .Mr  I'helps 
justifying  these  very  acts  which  he  now  says  he  is  not  concerned  to 
defend  either  in  the  past  or  in  the  future  on  the  ground  that  they  are 
what  he  has  called  "  defensive  regulalions  ". 

Wi'  shall  understand  more  distinctly  what  Mr  Phelps'  meaning  is 

IT,-) 
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when  lie  argues,  hul  I  coiiM  not  allow  lliiit  observation  to  pass  willioiil  a 
res|)eelful  protest  before  this  Tribunal  having  regard  to  liie  position  in 
wliiiih  Great  IJritain  is  placed,  and  to  the  circumstances  out  of  which  this 
Arbitration  arose. 

I  staled  the  other  day  that  I  sliould  say  a  word  or  two  upon  a  point 
suggested  by  a  member  of  this  Tribunal,  that  tliis  Tribunal  was  not  bound 
to  act  upon  the  |)riiiciples  of  cither  municipal  or  international  law. 

The  President.  —  Is  tiiat  all  that  you  have  to  .say  with  reference  to 
what  Mr  Phelps  said  yesterday? 

Sir  Richard  Webster.  —  't  is. 

The  President  —  Tbcn,  Mr  I'helps,  you  will  no  doubt  be  kind  enough 
to  note  what  has  been  said. 

Sir  Richard  Webster.  —  NN'hcn  .Mr  Phelps  comes  to  reply,  Sir,  I  have 
no  doubt  lie  will  deal  with  it. 

Now  as  I  said  I  stated  two  or  three  days  ago  I  would  not  fail  to  notice 
a  point  suggested  by  one  member  of  the  Tribunal  that  though  analogy 
from  munici|)al  law  might  be  of  use,  I  only  put  my  own  paraphrase  of  his 
meaning  —  although  the  analogy  of  existing,  recognized,  international 
law  uught  be  of  use,  this  Tribunal  was  in  a  sort  of  position  to  award  the 
right  of  property  or  the  right  of  protection  independently  of  there 
being  by  international  law,  any  such  rigiit  recognized,  existing  or  known. 
All  I  can  say  is  this,  again  respectfully  to  protest  against  such  a  question 
being  imported  into  the  jurisdiction  of  this  Tribunal,  or  against  it  being 
suggested  liiat  when  the  words  :  The  questions  which  have  arisen  respec- 
ting the  lights  of  properly,  respecting  the  rights  of  jurisdiction,  of  the 
IJniled  States  "  —  when  those  (juestions  were  framed  it  was  contem- 
plated that  tiiis  Tribunal  should  decide  otherwise  than  as  jurists  ad- 
dressed by  lawyers,  and  applying  principles  of  law.  You  will  remember 
that  the  Treaty  provides  that  the  Arbitrators  selected  by  the  foreign 
nations  shall  be  jurists  of  distinguished  reputation,  in  their  respective 
countries. 

Mr  Phelps.  —  Wo  claim  nothing  dill'erent  from  that. 

Sir  Richard  Webster.  —  I  imi  extremely  obliged  to  my  learned  friend, 
iMr  Phelps,  and  1  thank  him  for  his  perfectly  courteous  observation.  1 
was  going  to  have  pointed  out  that  I  did  not  understand  my  learned  friend 
Mr  Carter's  argument  in  any  way  to  deviate  from  that  position. 

Mr  Phelps.  —  No. 

Sir  Richard  Webster.  —  •  merely  mention  this  because  I  statec!  in 
reference  lo  an  observation  made  that  I  should  deal  with  it,  but  there  is 
some  little  juslificniion  in  the  Tribunal  thinking  that  such  a  thing  was 
going  to  be  contended  from  the  language  of  Mr  Coudert,  which  I  only 
notice  in  passing  lo  show  what  I  had  in  my  mind.  One  of  the  two  pas- 
sages to  which  [  refer  is  at  page  oo2  of  the  revised  print,  and  is  in  these 
words. 


Well  in  arguing  before  this  Iligli  Tribunal  the  word  "  right  "  is  most  e.xlonsivo. 
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If  IliiTP  were  any  Tribunal  ol'  lesser  (lij.'iiity  lliat  CDiild  dolerinine  this  (|iieslioii  wo 
wtmlcl  nut  liiive  cailoil  iipon  you.  Tlu!  mere  calling  upon  you  enlarges  llie  (li)niain 
of  right. 

And  on  |)iif,'e  57o  tlie  siiine  idea  is  repealed  by  Mr  Coudort  in  these 
words. 

Derause  il  is  law  that  we  want.  Law  in  its  best  sense,  in  its  highest  sense,  in 
its  ini)st  moral  sense  :  the  law  that  would  hi'  expected  not  from  a  statutory  Tribu- 
nal, not  the  law  that  would  be  expected  from  one  nation  or  the,  other,  eonlincd 
within  narrow  limitations  whieh  sonieliines  strangle  the  right ;  hut  from  a  Tribunal 
formed  for  the  very  purjiose  of  expanding,  eidarging  and  recognizing  the  beauty 
and  greatness  (d' international  law. 

Sir,  I  do  not  believe  Hint  there  is  any  dilTerenco  between  Mr  Carter, 
Mr  Phelps  and  inyseli"  npon  this  matter,  hut,  on  the  other  hand.l  did  not 
feel  it  respectful  (o  the  Tribunal  to  abstain  from  making  tlie  observation 
in  answer  to  a  suggestion  falling  from  one  of  your  body.  May  I  remind 
yon,  Mr  President,  that  the  original  and  only  cause  of  this  .Arbitration  was 
the  interference  with  the  pelagic  scalers  in  calcliing  the  seals,  in  shooting 
the  seals  in  the  non-terrilorial  waters  of  iJehring  Sea,  and  Hie  seizure  of  the 
IJritish  ships  and  their  condemnation  by  the  .American  Court,  and  I  point 
once  more  to  the  language  of  thisTreaty ,  both  the  opening  words  of  article  [, 
and  articles  VI  and  Vtl,  making  the  most  marked  distinction  between  He- 
gulations  which  are  only  to  be  considered  in  tlieevenlof  the  concurrence 
ofGreat  Britain  being  necessary,  and  rights  which  the  I 'niled  States  possess 
independently  of  Great  Britain  at  all.  That  distinction  would  have  been 
wholly  unnecessary  and  wholly  out  ol  place  if  it  was  supposed  that  the 
only  function  and  jurisdiction  of  this  Tribunal  was  to  deal  with  joint  rights, 
or  joint  privileges  and  joint  interests.  Those  joint  rights,  joint  privileges 
and  joint  interests  have  to  be  considered  under  article  Vll,  and  have  no 
place  whatever  under  article  VI. 

Sir.  there  is  but  one  other  independent  branch  of  this  case  to  -vliich 
I  desire  for  a  few  moments  to  direct  attention ;  and  that  is  with  reference 
to  that  which  is  the  real  principle  for  which  Great  Britain  is  contending. 
In  many  passages  of  my  learned  friend  .Mr  Carter's  speech,  he  indicated 
that  we  were  morally  wrong  in  contending  for  the  right  of  our  nationals 
to  shoot  seals  upon  upon  the  liigli  seas,  and  in  many  of  the  passages  of  the 
written  .Argument  my  learned  friends  have  declined  to  recogni/e  the  right 
of  catching,  fishing,  shooting,  —  I  care  not  what  word  be  given  to  it; 
probably  capturing  seals  is  the  best  word  to  give,  —  upon  the  liigli  seas 
as  being  a  right  at  all.  Our  position  is  this,  Sir;  that,  apart  from  Treaty, 
apart  from  agreement  between  nations,  the  subjects  of  all  cannot  be  re- 
strained and  restricted  in  the  exercise  of  their  natural  rights,  the  right 
of  catching  wild  animals  upon  the  high  seas,  be  they  whales,  be  they 
seals,  be  they  sea-otters,  be  they  porpoise,  turtles,  walrus  or  fish;  for 
that  is  one  of  the  natural  rights  that  fill  nations  equally  enjoy. 

.My  learned  friend  the  .Attorney  General  cited  a  few  of  the  leading  autho- 
rities on  this  point.     Probably  it  will  be  sufficient  for  my  purpose  if  I 
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cniiincrale  lliem  lo  yon.  Cliniicfillor  Kent,  HefTlcr,  Martens,  Wlioalon, 
Manninj;.  If  my  leaiiicii  friends  desire  the  actual  riTcreiiccs,  (ir  if  the 
Tribunal  desire  the  references,  I  will  give  them.  It  will  he  perhaps  of 
some  little  assistance  if  I  do  so.  In  lIolTler,  the  passa^'o  which  I  should 
desire   to  direct  the  attention  of  the  Tribunal  to  is  at  page  li'.). 

Mr  Justice  Harlan.  —  Wn't  edition? 

Sir  Richard  Webstei.  —  The  third  edition  revised  and  enlarged 
by  the  author.  .Martens,  "  Traile  do  Droit  international  ",  page  197. 
There  appears  lo  be  only  one  edilioii,  pid)lisliod  in  Paris  in  tlie  year  IS83. 
Manning  I  should  cite  from  the  edition  of  187,'),  the  one  edited  by  a 
gentleman  no  longer  living —  a  most  distinguished  lawyer  —  .Mr  Sheldon 
Amos;  I  cite  from  page  li'J  of  that  edition.  Chancellor  Kent  I  cite  from 
tlu;  edition  of  1878  ediled  by  Mr  .Abdy  at  |)age  '.17 —  Kent's  Commen- 
taries on  Infernalional  Law.  Chancellor  Kent's  own  words,  (not 
.Mr  .Vbdy'si  are  these  :  — 

Tile  open  sc.i  is  ni>l  ciipiilple  of  iiciiif;  piisscssod  as  private  piupcrly.  The  free 
use  of  I  111'  ucean  for  navigaliuii  aii<l  lisliin;.'  iseuiiiuKin  lo  all  iiiaiikiiid  and  the  public. 
Jurists  fienerally  and  cxidlcltly  deny  that  the  main  onsiu  can  ever  be  approin'iated 
The  suhjeots  of  all  nations  meet  there  in  tinic>  of  peace  on  terms  of  e([uality  and 
independence. 

Those  arc  Chancellor  Kent's  own  words.  It  must  not  be  thought 
that  I  am  not  reading  the  other  |)assages  because  they  are  not  ecpially 
pertinent,  hut  it  is  out  of  regard  to  the  Tribunal  looking  to  the  time  I 
have  occupied.  I  merely  read  that  passage,  because  I  understood  the  Tri- 
bunal desired  to  know  from  wlial  particular  book  of  Chancellor  Kent's,  I 
was  reading  and  whether  it  was  his  language. 

Mr  Justice  Harlan.  —  I  never  saw  that  book  before.  I  sup|)ose  what 
is  in  that  hook  is  in  the  first  volume. 

Sir  Richard  Webster.  —  This  is  Kent's  Commentaries  on  International 
Law',  which  I  believe  forms  one  of  the  volumes  of  his  Commentaries. 

Mr  Phelps.  —  It  forms  part  of  the  lirsl  volume. 

Sir  Richard  Webster.  —  That  is  my  recollection  exactly.  It  forms 
the  opening  :}()()  or  iO(»  pages  of  one  of  the  first  volumes  of  Chancellor 
Kent's  book.  Then  Sir  Travers  Twiss'work  on  "  The  Law  of  .Nations  in 
Time  of  Peace  ".  I  read  from  the  edition  of  I88i  by  Sir  Travers  Twiss 
at  page  28,").  Sir,  these  authorities  might  have  been  multiplied  to  a  much 
larger  extent.  I  do  not  know  among  the  authorities  cited  by  my  learned 
friend  any  which  in  any  way  conllicl  with  my  contention.  In  fact,  my 
friends  put  their  case  on  naiTower  grounds  and  on  diU'erent  principles; 
but  there  is  one  to  which  1  wish  to  call  attention  because  we  have  been 
twitted  both  in  the  written  Counter  Case  of  the  United  States  and  orally 
in  argument  with  having  misunderstood  those  points,  and  that  is  the 
enunciation  of  the  law  made  on  behalf  of  the  United  States  in  the  year  18.32, 
when  the  question  of  the  "  Harriett  "  arose  in  the  Falkland  Islands.  It 
is  referred  lo  and  set  out  at  length  in  the  British  Case,  and  in  order  to 
quote  nothing  as  lo  which  there  is  any  dispute,  I  refer  entirely  lo  the  doc- 
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iimenis  set  nut  al  pa^es  IH.'i  to  I'.M  of  llic  riiilcil  Stales  (loimtor  f.ase. 
F'ossil)ly,  llie  Trilninal  will  bn  kind  enoiifjli  to  take  that  voliirno  In-fore 
them.  I  have  also  examined  the  oriftinal  documents  and  find  notliing 
contliclin^  \Nith  tlie  position  I  am  now  ui)out  to  submit. 

Tiie  critieism  tliat  is  made  by  the  United  States  wiicn  we  used  the 
lanf,Miaf;e  of  the  L'niled  Slates  in  ref^ard  to  their  rights  is  :  At  tiiat  time 
there  was  no  (iiieslion  of  dee|)  sea  lisiiing  involved,  and  therefore 
it  is  not  porlinont  to  the  question  in  respect  of  wiiich  you,  the  IJrilish 
Government,  cite  tiie  authority.  Well,  if  it  were  true  in  fact  it  would 
not  be  any  answer  to  the  argument  inasmuch  as  the  I'nited  States  have 
eiiimcialed  the  law  in  most  general  terms,  hut  it  is  not  the  fact.  lUienos 
Ayres  was  tlirealening  to  interfere  not  only  with  the  seal  fishery  but  the 
whale  lishery,  and  it  is  pointed  out  in  these  papers  that  whales  were  cauglit 
outside  the  .'5  mile  limit,  and  it  is  in  connection  with  :•  claim  '  y  Uuenos 
.\yres  to  slop  and  interfere  with  vessels  doing  two  things,  whaling 
and  sealing;  and  the  seals  undoubtedly  were  caught  on  the  uninhabited 
shores  of  certain  islands  as  to  which  there  was  a  dispute  wilh  regard  to 
territory. 

I  will  show  from  these  original  documents  it  is  not  an  answer  to  the 
British  argument,  founded  on  the  enunciation  of  the  law  by  the  United 
Stales  themselves,  to  say  that  the  only  question  there  raised  was  as 
to  killing  seals  on  land,  and  that  no  question  had  arisen  as  to  killing 
them  on  the  high  seas.     Will  you  Mr  President  look  at  page  18(5. 

The  un(lor.«ij:ne(l  wonlil  also  call  the  altenlion  of  His  Excellency,  tho  Minislor  of 
ForiMjrn  .Ml'airs,  to  ci'itaiii  ileclaralions  of  Don  l^nis  Voiiii'l,  important  as  coming 
from  ;i  liigli  fnnclionary  of  this  (lovernment,  the  mililary  and  civic  gnvpinor  of 
an  I'xlcnsive  region,  and  if  these  declarations  are  lo  be  considered  as  indicniivc 
of  the  sentiments  and  views  of  this  Governmcn'  there  would  bo  just  cause  for 
apjtrehendin};  liiat  a  project  was  in  contemplation  involving  the  destruction  of  one 
of  the  most  inipoilani  and  valuable  national  inleresls  of  llie  United  States,  the 
w/idle  fislifry. 

Vou  will  observe  that  that  is  italicised. 

For  ho  declared  to  Captain  Davison  that  it  was  his  determination  to  capture  all 
.\merican  vessels,  including  wImUiifi  ,«/ii/)s  as  well  as  those  engaged  in  catching  seals, 
upon  the  arrival  of  an  arnied  schooner,  for  which  lie  liad  contracted,  which  was  to 
carry  six  guns  and  a  complement  of  fifty  men. 

The  italics  are  not  ours.  1  should  gather  from  the  way  in  which  it  is 
printed  those  italicised  words  occur  in  the  original;  at  any  rale  I  only  read 
from  the  United  Stales  document. 

Then  on  page  \  87  : 

But  had  the  Governor,  in  tiie  exercise  of  his  authority,  confined  himself  merely 
to  the  capture  of  American  vessels,  and  to  the  institution  of  processes  before  the 
regular  tribunals  which  administer  the  laws  in  this  country  with  the  solo  view  of 
ascertaining  wheth.or  transgressions  against  the  laws  and  sovereignty  of  tliis  Repu- 
blic had  or  had  not  been  committed,  and  had  he  so  done  in  strict  persuauce  of  bis 
delegated  authority,  yet  in  view  of  the  Government  of  tho  United  States  even  an 
exercise  of  authority  thus  limited,  would  have  been  an  essential  violation  of  their 
maritime  rights;  and  the  undersigned  is  instructed  and  authorized  lo  say  that  they 


ulli'i'ly  ili'iiy  lla>  I'xisloiii'tt  cif  uiiy  l'i;:lil  in  this  lt('|iiililir  In  inli'rni|il,  iikjIi'^I,  ili'laiii, 
ur  L'a|iliii'i-  any  vi-sscls  liclnti^'iti^'  to  I'ilixi'iis  nl'  llii^  I'liili'il  Slairs  of  Arin'iica  nr  any 
persons  lic'iriff  rili/.i'iis  ofthnsi'  Stairs,  i'n(fa(.'oii  in  lakinK  srals,  or  wlialns,  or  any 
species  of  fisli  or  rnariiic  aiiiiiial-i  in  any  nl'tlin  walnrs,  or  on  any  of  the  shores 
or  hinds,  of  any  or  cilhiT  ol  tln^  Kalklainl  i>hinil'^,  'I'lTra  (hi  FneKo,  Oape  Horn,  or 
any  uf  the  adjiicent  ishuids  in   llie  .\tlanli(^  Ocfan. 

Now  iil'tuf  8(»iiJo  lurllicr  iii!j,'(»ciiilions  which  I  hiivo  hiokod  thfoii}i;h  and 
wliich  ani  iiol  iiialorinl  I'oi-  my  |)m|iosn  a  lurlhrr  (lociiiiioiil  was  scmiI  IVom 
Ihi'  AiiU'ricaii  C.harf;!''  d'Atlain's  In  Ihi'  liiiomis-Ayriis  Miiiish-r  on  Ihi;  llllh 
July  1882  ai'(|   on  pafic    H8  jhor'o  is  this  discussion  alioni  sovereignly. 

We  were  lohl  at  on'  slagc  ol'  lliis  Ar^Minicnt  the  whole  (iiicslion  in 
dispiiln  was  as  to  whclhci'  liio  Ai'j,'iMiliiii!  I{e|,idilic  had  the  v\\i\\[  of  sove- 
rci{;nly.  Al  Ihe  holloni  of  pajic  1 8(1  llial  (pieslion  is  piil  on  one  side 
sliowiii};  it  was  not  al  Ihe  root  ol' discussion. 

The  rollowiiif;  is  (Im^  passage. 

Bnl  a^'ain  if  the  rl;,dits  of  Spain  lo  lliesi'  Ishinds  were  nndonlited,  and  if.  again, 
it  be  ndniilted  hypotlii'ticaliy  that  thi'  aMi'ienI  viri'-royally  ol  Ihe  liio  de  la  I'lata,  hy 
virtne  of  (In'  Ilevolntion  of  Ihe  -J.'llh  lA'  .May,  IS  10,  has  sni'ceeded  in  fnll  sovereignty 
lo  those  rights  would  that  admission  su^laiu  the  el.iini  which  (he  ['.rovinceof  Huenos- 
Ayres,  or  in  u(her  words,  the  .Argentine  Uepiihlic,  sets  up  to  sovoreignly  and  juris- 
diction. 

Then  a},'ain  in  piige  18U. 

Rat  again  if  it  he  adniilled  hypothelically  that  the  .Argentine  llepnhlic  did 
succeed  to  Ihe  entire  rights  of  Spain  over  these  regions  ami  that  when  she  su(!- 
ceeded  Spain  was  possessed  of  sovereign  rights,  tln^  (piestion  is  certainly  Worth 
examination  whethi'r  the  right  to  exclude  .Anierican  vessels  and  .Anu'rican  eiti/.ens 
from  the  lishciies  (here  is  incident  lo  sin-h  a  succession  of  sovereignly.  The  ocean 
fishery  is  a  natural  right,  which  all  nations  may  enjoy  in  common. 

This  would  not  ho  necessary  if  Ihey  were  discussing  Ihe  question 
simply  of  going  on  the  land. 

The  ocean  llshery  is  a  natural  ri,  'it.  which  all  Nations  may  enjoy  in  common. 

Kvery  interference  with  it  hy  a  foreign  Power  is  a  natiual  wrong.  AA'hen  it  is 
carried  on  within  the  marine  league  of  the  coast  which  has  been  designated  as  the 
extent  of  natural  jurisdiction  reason  seems  to  dictnlo  a  restriction,  if  under  pretext 
of  carrying  on  the  tishery.  an  evasion  of  the  revenue  l.iws  of  the  country  may  rci- 
sonahly  he  appreheiuled,  or  any  other  serious  injury  lo  the  sovereign  of  the 
coast,  he  has  a  right  to  pridiihil  it :  hut  as  such  prohibition  derogates  from  a  natural 
right,  the  evil  to  lie  apprehended  ought  to  be  a  real,  not  an  imaginary  one.  .No 
such  evil  can  be  apprehended  on  a  deseil  and  uninhabited  coast;  therefore  such 
coasts  form  no  exception  to  the  common  right  of  lishing  in  the  seas  adjoining  them. 
.Ml  the  reasoning  on  this  subject  apjilies  lo  the  large  bays  of  the  ocean,  the  entrance 
to  which  cannot  be  defended;  and  (his  is  (he  doctrine  of  A'a((el,  chapler  23  section 
291  who  expressly  cites  Ihe  Straits  of  Magellan  as  an  instance  for  Ihe  aii[ilicalion 
of  ihe  rule. 

I  point  out  in  passing  Mr  President  that  you  will  ohserve  from  the 
point  of  view  of  the  onuncialioii  of  the  law  if  it  be  right  —  from  the  point 
of  view  of  authority  the  (piestion  of  going  into  Ihe  territorial  waters 
becomes  immaterial  because,  as  was  poin'ed  out,  they  were  only  justi- 
fying going  within  the  murine  league,  that  is  to  say  going  within  the  dis- 
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la  lire  of  lerriloriiil  waters  lor  rcrlaiii  purposes  :  llieir  re  il  jiislificalioii 
was  lishiiiK  in  Hn'  lii^li  sens.  Now  if  you  will  liirii  over  lo  page  190  I 
shall  be  able  lo  eoiieliide  what  I  have  lo  say  in  this  mailer. 

The  Iri'iily  conrliuleil  liclwoeu  (licit  Hiilain  nnil  Spiiin,  in  1700  alroaiiy  alluded 
to,  is  Id  lie  vii'wed,  in  ri'li'itiiice  In  liiis  siilijcct;  liccanse  liolli  niilions  by  restric- 
tiiij;  liitMiisclvi's  Irniii  loiiiiiii;;  si'llli'incnts  I'videiilly  inli'iided  llial  liio  llsiici'v  sliniild 
be  li'll  <>|icn  liolli  in  tlic  waters  and  nn  llio  sborcs  of  llw-si'  islands,  and  perfeclly 
live  so  thai  no  individual  idaiin  Icir  daiiiaj.'.',  Tor  Ibe  nso  olllii'  sbores,  should  ever 
arise.  That  rase,  however,  eould  scarcely  occur,  lor  whales  are  invariably  taken 
at  sea,  and  Kenerally  witbout  the  marine  league,  and  seals  on  rocks  and  sandy 
beaches  imapablc  .if  cnllivation.  The  stipulation  in  the  treaty  of  1700  is  clearly 
foun<le<l  on  Ibc  ri;;lil  to  use  the  unsettled  shores  lor  the  purpose  of  llshery,  and  lo 
secure  its  continuance. 

I  ueed  seareely  poiiil  out  lo  Ihis  Tribunal,  bceause  llie  perusal  of  Ihc 
papers  is  snflieieiil,  lliul  IIk^  whole  of  this  ur^ninienl  as  to  the  whales  would 
have  been  oiil  of  place  ami  ,alliit;i!llier  uniieeessary  if  il  was  true  us  sugge- 
sted llie  only  question  was  the  right  of  going  on  shore. 

Now  look  at  the  conelusions  : 

The  followin),'  conclusions,  from  Ibe  premises  laid  down  are  inevitable  : 

I  Thai  Ibe  riffht  of  the  United  States  to  Ibe  ocean  lisbery  and  m  Ibe  bays,  arms 
of  the  sea,  gulfs  and  oilier  inlets  incapable  of  being  Ibrlille'l.   s  pcrfed  and  enlin 

iTliat  the  rigid  of  the  ocean  within  a  marine  league  I  the  sboro,  where  Ibo 
apprnru-',  annol  be  injnrious  lo  the  sovereign  <if  the  country  —  as  il  cannot  bo  on 
uninliabiled  regions,  or  sncb  as  are  occupied  allogelber  by  savages  —  is  equally 
perfect. 

3  That  the  sbores  of  such  regions  can  bo  •  .led  as  freely  as  Ibe  waters  :  a  right 
arising  from  tlu!  same  principle. 

That  a  constant  and  uninlerrnpled  use  of  the  sbores  for  the  purposes  of  a  llshery, 
would  give  the  rigid,  perfect  and  entire,  although  settlements  on  such  shores  should 
bo  subse.juently  formed  or  established. 

Mr  President,  you  expressed  an  opinion,  which  I  have  no  right  lo 
criticise,  some  days  ago  thai  il  must  not  be  taken  as  recognized  interna- 
tional law  that  Ibis  right  of  landing  on  unoccupied  coasts  certainly  is  reco- 
gnised at  the  preseni  day.  I  need  scarcely  remind  you  Ihal  I  respectfully 
agreed,  as  far  as  an  advocate  was  entitled  lo  agree  with  Uial  expression 
of  opinion;  but  1  pointed  out  that  at  the  lime  of  which  we  were  speaking 
it  was  a  common  thing  for  Nations  to  contend  that  there  was  such  a 
right. 

The  President.  —  11  was  u  question  of  sovereignly. 

Sir  Richard  Webster.  —  l«"l-  fi'om  the  point  of  view  of  argument  in 
this  ease,  if  General  Foster's  coiilenlion  were  correct,  it  would  only 
strcnglheii  my  position;  because  the  claim  made  by  the  United  Stales, 
to  calch  whales,  and  lo  visit  inhabited  coasts,  was  put  simply  and  solely 
as  a  branch  of  the  right  of  fishing  on  the  high  seas. 

General  Foster.  —  U  was  that  the  vessel  was  seized  for  taking  seals 

on  land. 

Sir  Richard  Webster.  — ^Vilh  great  deference,  (General  Foster  will 
pardon  me  for  saying  it)  there  is  no  necessity  for  that  interruption,  be- 
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cftuse  I  refer  to  what  the  United  States  said  with  regard  to  the  threats  of 
Bucnos-Ayres  to  stop  the  vessels  wlialing  and  as  to  the  queslion  that  liad 
arisen  independently  of  a  particular  ship.  You  cannot  exclude  or  cut 
away  from  tiu  utterances  of  a  Nation  in  this  way.  It  suits  tlie  ('niled 
Stales  to  endeavour  to  belittle  the  statements  made  by  their  Hepresenla- 
tives  in  1832,  and  it  has  suited  them  in  many  other  points  in  this  case 
to  endeavour  to  do  away  with  the  effect  of  utterances  previously  made  by 
United  Slates'  Statesmen  of  great  eminence;  but  my  submission  in 
reply  to  the  interlocutory  observation  of  General  Foster  is,  that  wlicn 
you  read  liiese  documents,  whatever  claim  was  asserled  was  asserted 
as  (lowing  from  the  right  of  all  nations  to  fish  upon  the  high  seas;  and 
the  only  elfect  of  adopting  General  Foster's  criticism  would  be  that  that 
right  would  bo  cut  down  in  so  far  as  it  did  not  give  Nations  Ihe  right  of 
touching  or  of  '  -iding  upon  uninhabited  coasts. 

Sir,  I  submit  to  lliis  Tribunal  that  so  far  from  tlie  strength  of  that 
quotation,  which  is  of  equal  point  whether  the  Statesman  was  of  the  Uni- 
ted Stales,  or  Hussian,or  Frencli,or  of  any  otiier  Power,  —  the  strength 
of  that  citation  is  in  no  way  removed  by  the  documents  to  which  I  have 
called  attention.  On  the  contrary,  they  support  to  the  letter  and  in  full 
theargumenis  we  founded  upon  them  when  our  Case  was  framed. 

But,  Sir,  quite  apart  from  autiiority,  quite  apart  from  the  utterances 
of  any  Statesman  in  the  past,  will  you  consider  for  a  moment  what  the  end 
of  this,  and  the  result  of  this  United  States'  claim,  must  be? 

Feeling  [jressod  by  Ihe  distinction  or  by  the  argument  which  would 
be  used  in  coiuieclion  with  such  fish  as  salmon,  in  connection  with 
such  lish  as  the  knowledge  of  the  world  at  Ihe  present  day  knows 
to  return  to  their  local  habitation  for  the  purpose  of  breeding,  of  which 
the  annual  increase  can  be  taken  and  of  wliicli  the  same  selection  can 
be  made  as  is  purported  to  be  made  with  seals  with  this  additional  in- 
cident, that  they  are  actually  bred  arlilicially  lo  increase  the  stock,  my 
learned  friend,  .Mr  Carter,  endeavoured  lo  gel  rid  of  thai  difliculty  la 
difficidly  wliicli,  we  submit,  is  bound  up  willi  and  is  one  ol  the  vices  of 
his  argumeuli  by  saying  the  dislinclion  in  the  case  of  lish  is  lliat  lliey 
are  inexhaustible.  Is  that  the  present  condition  of  knowledge  either  of  the 
United  Slales,  or  of  Great  Britain,  or  of  any  other  Nat'  i?  This  Tri- 
bunal is  asked  to  rccogni/e  as  a  mailer  of  inlernalional  law  a  jtropcrtv  in 
wild  animals  —  lo  recogni/e  a  right  of  |)rolecli()u,  —  that  Ihe  ani- 
mals are  to  be  considered  to  belong  lo  the  United  States  all  over  the 
sea?  The  argument  is  weak  indeed  if  my  learned  friend  thinks  lie  can 
dislinguish  Ihe  case  of  fish  on  the  ground  of  Ihe  inexhauslibilily  being  a 
sufficient  answer.  What  has  been  happening?  May  I  remind  you,  and 
I  have  no  doubt  you  have  some  knowledge  of  il  (certainly  some  members  of 
the  Tribunal  havei  tin;  United  r'aU's,  France.  Canada,  and  (ireal  Itrilain  in 
various  purls  of  Ihe  world  have  had  lo  consider  Ihe  exiiauslion  of  fisheries 
and  fishing  banks,  and  Ihey  are  re-slocking  Iheni  by  artificial  means,  and 
further  il  hascome  out  in  that  examination  that  practically  all  of  these  lish. 


i 


—   1395  — 


certainly  Ihe  principal  fisli,  can  be  identified  as  coming  fioni  a  particniar 
place  and  are  of  such  a  charactereven  (hat  tlio  fish  can  be  idenlified  as 
having  been  bred  al  a  particular  place  and  are  returning  to  it. 

It  would  be  very  interesting  to  go  into  this,  Mr  President,  if  it  were 
closer  to  this  case;  but  I  do  not  know  if  this  Tribunal  knows  that  Mr  Neil- 
sen  one  of  the  most  experienced  inspectors  of  fisheries  in  Xorway  was 
sent  to  the  other  side  of  the  Allanlic  to  advise  the  Newfoundland  Fisheries 
in  this  matter,  and  Professor  Haird  —  I  do  not  know  whether  he  si  ill  lives 
—  probably  tiie  most  eminent  natiu-alist  as  to  fisheries  in  the  I'liiteil 
States  had  advocated  the  re-stocking  of  the  deep  sea  fisheries  and  had  ad- 
vised that  other  nations  should  coumience  re-stocking  and  artificially  hat- 
ching in  order  to  replenish  the  races  offish  them  becoming  exhausted,  and 
that  all  these  gentlemen  from  their  researches  in  these  niiitters,  Professor 
Haird  among  the  number,  Mr  Neilsen  among  the  number,  have  found 
that  each  of  the  various  species  of  cod  have  their  own  local  lutbildt  and 
can  be  readily  and  easily  distinguished.  St.  George's  fish  arc  known  from 
any  other  kind  of  cod  caught  on  the  Banks,  (^apc  St.  .Mary's  cod  are  dis- 
linguished  from  any  other  kind  of  cod  in  iNewfoundland ;  and  a  Trinity 
15ay  fish  is  known  from  a  l*lacentia  fish.  Itwonld  interest  tiiis  Tribunal 
u|)on  the  question  of  Ihe  principle  of  law  attempted  to  be  pressed  upon 
it;  if  there  is  any  reason  or  logic  in  it,  I  could  show  that  it  would 
have  such  a  far-reaching  efi'ect  that  the  principle  ap|)licd  to  this  [)articidar 
case  would  lead  nations  to  claim  that  each  individual  animal  or  fish  that 
could  be  identifie(l,or  that  could  be  shown  to  have  bred  and  shown  to  return 
to  its  own  breeding  home,  was  to  be  the  property  of  llie  particular  nation 
that  could  prove  it  came  there  to  breed,  and  tliey  had  there  the  power  of 
destroying  the  whole  of  them  al  once  or  allowing  a  certain  nuudjcr  to  go 
free.  Perhaps  also,  Sir,  ynu  know.iind  it  may  be  inleresliiigfo  the  Tribunal 
1  should  mention  that  this  has  been  the  subject  of  a  very  learned  discus- 
sion in  France  with  reference  to  the  stocking  of  exhausted  fisheries  on 
the  French  coasts.  Therefore,  my  learned  friends  will  forgive  me 
for  saying  lliat   I  think   it  is  impossible  to  draw    the  distinction   they 


have  atlempled  to  draw  between  seals  and  lisli  on 
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suggest,  that  in  one  case  the  animals  are  bred  in  such  luinibers 
thai  they  are  inexliauslible,  because  Ihe  experience  all  Ihe  world  over  is 
is  that  fisheries  have  become  rc|ieale(lly  depleted  ;  and  llial  further,  if 
idenlilicalion  and  habits  of  relurning  lo  Ihe  same  locality ,  is  to  be  a  suffi- 
cient lest,  atid  if  the  power  of  destroying  the  wliole,  or  abstaining  from 
deslruclion  is  a  sufficient  claim,  this  claim  must  be  recogni/ed  in  respect 
of  various  migratory  birds  and  various  other  animals  which  are  of  great 
use  to  mankind,  jtrobably  of  much  greater  use  than  Ihe  seals,  the  bodies 
of  which  are  wasted,  theoil  of  which  is  never  reclaimed,  and  tin;  skin  only 
is  used  fur  llu-  (irnanu-nlation  of  Ihe  dresses  of  certain  persons  who  can 
aiVord  to  pay  large  sums  lor  Iheir  apparel. 

.Mr  President,  I  have  said  all  that  at  the  present  stage  I  feel  it  neces- 
sary that  i  should  say  lo  this  Tribunal.     1   have  endeavoured  only    to 
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supplemenl  llic  mucli  wider,  ubler,  and  more  cxiiauslivc  iuguinenl  of 
in\  leiuned  friend,  liie  Attorney  General,  and  it  is  no  pari  of  my  duly,  Sir 
to  attempt  to  apply  tiie  arts  of  oratory  or  the  inlhience  of  eloqncme  to 
the  consideration  of  the  questions  submitted  to  this  Tribunal.  1  have 
had  two  objeets  in  view,  and  two  only,  liiat,  so  far  as  facts  are  involved, 
the  true  facts,  all  the  facts,  and  the  facts  only  shall  be  laid  before  this  tri- 
bunal, tiiat  so  far  as  enunciated  principles  of  law  are  involved  those  princi- 
ples of  law  should  be  drawn  from  the  best  sources  that  are  at  our  com- 
mand, and  without  any  attempt  either  lo  strain  those  principles  in  favour 
of,  or  lo  minimise  their  ellecl  aj^ainst,  the  contentions  we  are  supporting. 
1  am  perhaps ,  more  conscious  than  any  one  present  of  the  deficien- 
cies in  my  own  argument,  but  I  trust,  with  ils  defects,  it  may  still  have 
been  of  some  service  to  this  Tribunal;  but,  Mr  President,  what  will  re- 
main for  ever  in  my  mind  is  the  recollection  of  the  unvarying  courtesy 
and  patience  with  which  my  observations  have  been  received  by  every 
member  of  this  Court. 

The  President.  —  Sir  llichard,  we  thank  you  for  the  very  substantial 
and  usefid  observations  with  which  you  have  supplemented  tiie  argument 
of  Sir  Charles  Hussell.  We  knew  how  much  v e  were  indebted  to  you 
already  for  the  elaborate  study  you  have  made  of  Ibis  case  on  behalf  of 
Creat  Britain,  and  I  lor  one  have  very  much  admired  the  unrestricted 
and  friendly  co-operation  of  yesterday's  .Attorney  Ceneral  witii  to-day's 
.-Mlorney  Ccneral.  Tiie  country  is  indeed  lo  be  envied  where  party  spirit 
admits  o(  sucii  brotherly  association  when  the  national  interest  is  at 
slake. 

Mr  Robinson.  —  1  feel  very  strongly  indeed,  .Mr  President,  the  posi- 
tion in  wiiit'h  1  am  placed  in  being  called  upon  lo  address  the  Tribunal 
M  liiis  sliige  of  Ihc  discussion;  but  I  shall  be  spared  the  necessity  of  fur- 
ther personal  allusion  if  1  may  ask  the  Tribunal  lo  be  allowed  lo  apply 
to  myself,  but  with  very  much  added  force.  Ihe  few  well  chosen  observu- 
tions  with  which  m\  friend  who  preced(>s  me  has  prefaced  his  ui-gumenl. 
To  me,  I  am  afraid  for  a  number  of  years  longei-  than  for  him,  the  work 
of  a  junior  Counsel  has  also  been  unaccustomed;  but  there  are  two  con- 
siderations which  may  reconcile  one,  at  all  events  lo  a  certain  extent, 
to  recurring,  for  a  lime,  to  the  labour  of  eai'liei-  years.  .Many  gentlemen 
of  oui'  profession  I  believe  would  say  Ihat  the  |)lace  even  of  a  junior  in 
a  great  nalional  controversy  of  this  dcscriptidn,  is  to  be  preferred  lo 
the  work  of  a  senior  in  the  ordinary  dulies  of  daily  practice;  and  in  the 
next  plaic,  if  I  may  be  allowed  lo  niitke  an  observation  purely  p(>rsonal, 
may  I  say  thai  all  the  surroundings  and  circumstances  of  this  case  in  ils 
conduct  here,  and.  much  more,  all  Ihe  personal  associations  connected 
with  it  on  every  side,  have  been  such,  whalever  the  didies  may  be,  impor- 
tant or  unimportant,  accustomed  or  unaccustomed,  as  to  make  il  only  a 
pleasure  lo  discharge  them  as  best  one  might  be  able. 

If  it  has  been  diflicult  for  my  learned  friend  to  follow  Ihe  .Mtorney 
General  'ns  I  can  well  understand  that  it  was),  I  trust  it  will  be  remem- 
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bercil  iiow  imicii  f;;realer  the  (lilliciiity  must  he  for  me  to  follow  not  only  the 
Attorney  (jcneral,  hut  my  learned  friend  Sir  itichard  Wehster  as  well.  If 
I  may  use  a  simile,  .Mr  President,  not  altogether  ap|uopriale  to  our  serious 
work  here,  it  does  seem  to  me  that  I  am  called  upon  to  perform  a  task, 
w  hich,  while  it  can  no  douht  he  best  performed  in  the  place  where  we  are, 
can  seldom  be  successfully  performed  by  one  of  my  own  nationals.  I 
am  called  upon,  I  fear,  lo  present  to  the  Tribunal  something  not  allogc- 
ther  distasteful,  something  which  may  possihly  no!  be  altogether  useless, 
but  which  must  be  made  up  of  scraps  and  of  leavings  —  the  scraps  and 
the  leavings  of  very  much  better  artists,  and  artists  I  may  say,  who  have 
found  the  material  so  attractive,  that  even  what  Ihey  have  left  is  not 
very  good  of  its  kind;  by  which  1  mean  that  if  there  any  points  in  this 
case  which  have  not  been  thoroughly  discussed,  you  will  iind  that  they 
are  naturally  the  points  which  it  is  least  useful  to  discuss.  At  all  events 
1  have  felt  very  strongly,  that  if  1  could  consult  only  the  interest  of  the 
case  and  of  valuable  time,  and  follow  the  dictates  only  of  my  own  judgment, 

I  should  say  say  at  once  the  only  thing  which  I  am  ahle  to  say  v.ilhout 
doubt  or  hesitation  —  that  every  thing  that  can  be  said  in  the  case  on 
our  side  has  been  already  said ,  and  well  said ,  and  that  il  can  serve  no 
useful  purpose  to  attempt  to  add  to  it. 

lUit,  there  is  one  thing,  Mr  President,  of  which  I  am  quite  certain  : 

II  could  not  beef  any  possible  assistance  to  the  Trihunal,  and  therefore 
it  woidd  not  be  becoming  in  me,  if  I  were  to  attempt  to  follow  my 
learned  leaders  into  any  branch  of  this  case  in  anything  approaching 
to  delail.  The  case  has  been  exhaustively  and  thoroughly  discussed, 
as  it  was  absolutely  necessary  that  it  should  be  discassed,  and  for  very 
obvious  reasons.  I  do  not  think  it  is  too  much  lo  say  that  Arbitrations 
as  a  means  for  the  selllenient  of  International  disputes  may  be  said  to 
be  yet  upon  their  trial.  There  are  very  numy  who  believe  —  all  right 
minded  men  most  earnestly  hope  —  that  to  an  increasing  extent  they 
may  become  the  substitide  for  the  only  means,  so  terrihle  in  its  con- 
sequences, which  can  be  made  available  in  llieir  place;  but  if  they  are 
lo  do  this  Ihey  must  justify  themselves  by  their  works.  There  are  many 
jjcople  1  believe  now  watching  Ihis  .\rbilralion  most  anxiously,  who  know 
very  little  of  the  merits  of  the  case,  and  who  care  absolutely  nothing 
for  the  suocess  or  failure  of  either  of  the  contending  parlies;  but  they 
walch  il  in  llie  hope  that  il  will  show  to  the  World,  and  to  the  two  na- 
tions who  are  engaged  in  il,  thai  if  Nations  do  not  obluin  certaiidy  by 
these  means  all  llial  Ihey  might  possibly  have  oblaini'd  by  the  test  of  war  — 
by  the  lest  of  minhl  —  Ihey  are  at  least  certain  to  secure  all  tlial  they 
Ihey  can  shew  themselves  entitled  to  by  the  far  preferable  and  more  rea- 
sonable test  of  /•//////.  II  was  necessary  therefore,  and  essential,  that 
every  principle  involved  in  Ibis  case,  every  enusiileralion  which  either 
side  might  think  il  worth  while  lo  bring  lo  the  atlenlion  of  the  Tribunal, 
should  be  carefully  and  anxiously  examined  —  every  principle  which  is 
thought  applicable  tested,  and  traced  lo  its  s  iirc''  — and  every  argu- 
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ment  great  or  small  wliifli  could  have  any  bearing  on  llic  rase  should 
be  most  anxiously  weighed.  Hut,  while  this  is  the  case,  there  is  as  it  ap- 
pc!  s  to  me  one  feature  peculiar  to  tliis  Arbitration  considered  in  its 
International  aspect.  Most  luternalional  Arbitrations,  so  far  as  I  am 
aware,  have  been  concerned  with  the  exercise  of  belligerent  rights,  or 
with  the  (jucstioii  of  territorial  or  maritime  boundaries,  which  could 
only  he  determined  by  the  principles  of  International  law  ;  but  it  so  hap- 
pens that  the  most  important  questions  in  this  case  —  those  upon  which 
in  sidislance  it  must  ultimately  turn  —  might  have  arisen  between  indi- 
viduals, and  might  have  come  up  for  decision  in  any  ordinary  Court  in 
either  of  the  countries  interested. 

Jt  is  possible  of  course  to  conceive  (though  I  thinU  it  very  difficult^, 
that  the  decision  as  between  individuals  might  be  different  from  that 
which  it  should  be  as  between  nations.  I  say  this, because  I  know  that  is 
indicated  in  some  portions  of  the  argument  on  the  other  side,  but  still  I 
think  this  is  hardly  a  possible  conception;  and  what  I  propose  to  do, 
therefore,  as  the  only  course  which  it  seems  to  me  can  avoid  prolixity, 
and  may  at  Ihe  same  lime  be  of  some  possible  use,  is  to  iissume  that  this 
case  lias  come  up  (as  it  might  come  up),  by  one  individual  against  ano- 
ther, to  be  determined  by  the  ordinary  courts  of  either  of  the  countries 
interested, and  endeavour  to  point  out  what  considerations  it  would  then 
have  presented,  and  upon  what  grounds  the  case  would  have  been  dispo- 
sed of. 

Suppose  for  e\am|)le  it  had  been  a  claim,  as  it  might  well  have  been 
if  these  islands  had  been  owned  by  a  private  individual  —  suppose  it  had 
1  en  a  claim  by  one  of  the  owners  of  these  islands  against  a  pelagic  sealer, 
for  the  destruction  of  a  quantity  of  seals  from  the  islands  —  you  may 
say  1.000  dollars  worth  or  10.000  dollars  worth;  it  is  immaterial  — and 
that  it  hail  come  up  fordispo'iilion  in  one  of  the  ordinary  courts  of  cither 
country,  in  what  shape  would  it  then  have  presented  itself  to  Ihe  judge, 
and  in  what  way,  or  upon  what  grounds,  would  it  probably  have  been 
disposed  of?  Now,  I  apprehend,  the  lirst  Ihiiig  that  wduld  have  struck 
anyone  in  such  a  case  would  have  been  Ihe  absolute  novelty  of  Ihe  claim, 
which  at  this  stage  of  the  world's  history  is  certainly  a  consideration  enti- 
tled to  some  weight.  I  lliink  il  would  occur  to  any  judge  before  whom 
it  svas  brought  to  say  : 

If  there  is  one  principle  belter  established  than  another,  it  is  the  free- 
dom of  the  seas  to  all  Ihe  world  —  the  equality  of  all  nations  upon  Ihe 
high  seas,  and  the  right  of  all  people  to  lake  whatever  Ihev  mav  find 
there  in  the  shape  of  free  swimming  fish  or  animals,  as  lliey  may  be  able 
to  secure  them.  I  think  it  would  be  asked  :  how  do  seals  form  an  excep- 
tion to  the  universal  rule?  And  with  regard  to  .seals  themselves  it  would 
be  very  properly  observed  :  The  seals  have  been  swimming  Ihe  ocean 
—  both  the  great  oceans  of  the  world,  the  Pacific  and  the  Atlantic  —  and 
they  have  been  the  subject  of  pursuit  by  man,  since  long  before  the  me- 
mory of  man.     lias  there  ever  been  up  to  this  time  a  claim  made  by  any 
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nation  or  by  any  individual  to  property  in  llioso  animals?  That  certainly 
must  have  been  answered  in  the  negative;  and  if  tlie  question  were  tested 
further,  I  tiiini<  llie  exphvnation  would  have  been  asked  :  have  you  consi- 
dered tiie  analogy  between  all  otlier  animals  of  the  same  kind  and  of  tiie 
same  nature—  animals  fenv  miti/rx,  as  we  may  suppose  these  seals  to  be 
for  liio  moment.  I  think  tlie  case  would  iiave  been  |)ul  of  pheasants 
and  rabbits  and  innumerable  other  wild  animals,  as  to  liic  law  of  which 
there  is  no  (jueslion  whatever,  and  Ihe  PlainlilV's  would  have  been  asked  to 
distinguish  between  the  claim  made  in  this  case,  and  a  claim  prepcrtes 
in  seals  animals  a  birds.  I  question  myself  whether  (lie  case  would  liave 
"■one  further.  Wliether  it  would  have  gone  further  or  not,  however  I 
venture  to  submit  that  Ihc  onus  would  have  been  on  the  claimant  —  that 
is  to  say,  1  think  it  would  have  been  said  to  him  :  Vou  must  distinguish 
this  case  from  the  general  right  as  regards  the  high-seas,  and  from  the 
universal  law  prevailing  as  to  animals/V/vt'  na/itrw.  This  has  been  attemp- 
ted here  and  1  therefore  proceed  to  examine,  as  shortly  as  I  can,  Ihe 
"rounds  which  arc  lakcn  here,  and  which  would  have  been  advanced  in 
a  case  of  that  description  in  support  of  the  claim. 

Now  there  is  some  difficulty  —  at  least  1  have  found  some  difficulty  — 
in  ascertaining  exactly  on  what  ground  that  claim  is  put:  but  first  it  may 
be  well  U>  say  a  word  upon  a  question  which  would  probably  !  think,  in  a 
contest  of  that  description,  either  have  assumed  no  place  at  all,  or  would 
at  least  have  assumed  a  place  even  more  unimportant  than  il  has  now- 
been  relegated  to  by  the  present  contention  of  our  friends.  1  am  speaking 
now  of  what  may  bo  called  Ihe  derivative  title  from  Hnssia,  and  1  think 
that  may  be  put  in  a  very  few  words  indeed,  as  1  should  put  it,  viewing 
the  Case  as  1  am  now  endeavouring  to  consider  it. 

1  do  not  desire  lo  go  into  the  Ukase  of  17'J'.),  or  to  treat  this  question 
otherwise  than  in  a  very  cursory  manner;  but  if  the  question  of  the  deri- 
vative rights  of  Uussia  and  the  Ukase  of  1821  had  come  up  for  conside- 
ration, this  much  al  all  events  woidd  have  been  plain  —  that  that  Ukase 
was  Ihe  cause  of  Ihe  Treaties  of  1824  and  l82o,  and  those  Treaties  were 
the  result  of  that  Ukase. 

Now  Ihe  assertion  on  Ihe  part  of  Ihe  l.'niled  Stales  is,  that  in  those 
Treaties  the  phrase  •'  Pacific  Ocean  "  does  not  include  IJehring  Sea.  and 
that  Ihe  term  "  north  west  coast  "—  iwithout  going  into  details,  or 
without  speaking  of  the  dilTerenl  meanings  given  to  it)  practically  means 
the  north-west  coast  south  of  the  .\laskan  Peninsula. 

Let  us  look  at  the  two  or  there  documents  upon  which  this  substan- 
tially depends. 

In  the  first  |>lace,  there  can  be  no  question  as  lo  what  the  Ukase  itself 
says,  or  as  lo  its  meaning.  We  should  have  to  ascertain  1  think  — 
we  should  have  to  ask  ourselves  —  upon  this  question  :  What  was  it 
that  Ihe  Ukase  claimed  :  What  was  it  thai  Hussia  asserted  that  they  were 
claiming  by  the  Ukase?  Whal  did  Ihe  United  Stales  and  Kugland  un- 
derstand Ihem  lo  claim?     .\gainst  whal   portion  of  that  claim  —  if  not 
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iigiiinsl  all  —  (lid  they  protest;  and  how  was  their  jirotest  treated  by 
Hiissia?     Did  she  withdraw  the  claim,  or  or  only  a  part? 

Now  we  find  that  the  Ukase,  to  nse  the  words  of  section  [,  which  I 
readl'rom  the  Case  of  Great  Britain,  p.  38,  says  that  : 

Tha  puisuils  ol  coininerci',  whaling  iinil  lishcry,  and  of  all  oilier  industry  <>n 
all  islands,  |iorls,  and  gulls  including  llio  whole  of  the  north  west  coasi  of  Anierira, 
hogiiuiing  from  lichnng's  Straits  to  the  ol"  degree  of  northern  latitude,  also  from 
the  Aleutian  Islands  In  the  eastern  eoast  of  Siheria,  as  well  as  along  the  Kurile 
Islands  from  Hohring's  Straits  to  the  South  Cape  of  the  Island  of  Uru|p,  viz,  to  the 
43°  50"  northern  latitude,  is  exclusively  granted  to  llussian  suhjeets. 

No  one  would  question  what  is  the  meaning  of  "  north-west  coast  " 
in  those  words: 

The  whole  (jf  Iho  north-west  coast  of  America,  bcifiiming  from  Behriin'-'s 
Straits,  " 

Going  Southward, 
to  the  51"  of  northern  latitude. 

There  can  be  no  question  about  tliat.  Therefore  the  Ukase,  at  the 
beginning,  puts  a  jierfeetly  plain  and  unmistakable  meaning  on  the 
words,  "  north-west  coast.  " 

Then  that  was  transmitted  to  Mr  Adams  on  the  I  Itli  of  February  1822, 
and  his  reception  of  it  is  to  be  found  in  his  letter  of  the  25111  of  Fe- 
bruary 1822,  in  which  he  says  :  Urilisli  Case  p.  i7. 

I  am  directed  hy  the  President  of  the  United  States  to  inform  you  that  he  has  seen 
with  surprise,  in  this  Kdict,  the  asseitlon  of  a  territorial  claim  on  the  part  of 
Russia,  extending  to  the  .'ilst  degree  of  north  latitude  on  this  continent. 

I  lake  that  to  mean  extending  soulhward  to  the  31  st  degree  of  north 
latitude  on  this  continent,     lie  then  continues  : 

And  a  Regulation  interdicting  to  all  commercial  vessels  other  than  Russian, 
upon  the  penalty  of  seizure  and  confiscation,  the  approach  upon  the  high  seas 
within  100  Italian  miles  of  the  shores  to  which  that  claim  is  made  to  apidy. 

There,  again,  it  would  seem  to  me,  weliave  .Mr  Adams'  very  clear 
apprehension  that  it  was  a  terrilorilal  claim  ol  the  coast  down  to  the 
5lst  degree  of  northern  latitude,  and  an  interdict  of  approaching,  on  the 
high-seas,  within  100  miles  of  that  coast. 

Now  .M.  do  Poletica  answers  that  in  words  which  have  always  appeared 
to  me,  and  I  venture  to  say  must  appear  to  anyone,  unmistakable  and 
clear.  These  objections  on  the  part  of  the  United  States  to  the  claim  of 
Hussia  having  been  called,  as  I  understand,  to  their  attention,  M.  de 
Poletica  answers  in  those  terms  :  British  Case  p.  48. 

I  ought,  in  the  last  place,  to  request  you  to  consider,  Sir,  that  the  Russian  pos- 
sessions in  the  Paoilic  Ocean  extend,  on  the  north-west  coast  of  America,  from 
Behring  Straits  to  the  31st  degree  of  north  latitude. 

Now  is  there  any  possibility  of  doubt  as  to  what  that  means?  They 
speak  of "  Pacilic  Ocean  ",  ;jid  they  speak  of  "  the  north-west  coast  ". 
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Call  iinybody  contend  for  a  moment  tliut  "  Pacific  Ocean  ",  tliere  did  not 
inclnde  Hchring  Sea,  or  liiat  llie  "  north-west  coast  "  did  not  include  llio 
coast  up  to  Beliring  Straits? 

It  would  bo  impossible  to  express  lliat  meaning  in  words  more  plain, 
more  conclusive,  or  more  clear  —  I  do  not  know  how  it  could  be  done. 
The  Hnssian  possessions  — he  asserts —  "  in  the  Cacilic  Ocean  extend, 
on  the  north-west  coast  of  America  "...  "  from  Heiiring  Straits  to  the 
51st  degree  of  north  latitude  ".     The  letter  then  goes  on  : 

The  extent  of  sea  of  which  those  possessions  form  the  limits  compreliends  all 
the  conditions  wliioii  are  ordinarily  attached  to  shut  seas  (mors  fermi5es). 

and  so  on.     I  need  not  read  the  sentence  again. 
Then  Mr  .\dams  answers  that  by  saying  :  I*.  49. 

With  regard  to  the  siif;(,'oslioa  that  the  Itiissiun  (loveinmcnl  niiffht  have  juslilieJ 
the  exercise  of  soveieij,'nly  over  the  Pacilio  Ocean  as  a  close  sea,  hecause  it  rlaims 
territory  holh  on  its  American  and  Asii'tie  shores,  it  may  snflice  to  say  that  the  dis- 
tance IVoni  shore  to  shore  on  this  sea,  in  latitude  .'it"  north,  is  not  less  than  DO"  of 
longitude,  or  iOOO  miles. 

Now  that  applies  to  iJchring  Sea  again,  hecause  it  is  only  ther 
that  these  territories  belonging  to  lUissia  exist  —  I  mean  that  the  .\ine- 
rican  and  Asiatic  shores  are  to  be  found  opposite. 

Then  on  the  22nd  July  (after  some  previous  correspondence  which  it 
is  not  necessary  to  refer  to),  Mr  .\dams  writes  in  these  terms  :  P.  50. 

From  the  tenour  of  the  Ukase,  the  pretensions  of  the  Imperial  Government 
extend  to  an  exclusive  territorial  jurisdiction  from  the  '.Slh  de^'ree  of  north  lati- 
tude, on  the  Asiatic  coast,  to  the  latitude  of  51  north  on  the  western  coast  of  the 
American  Continent. 

Is  there  any  possibility  of  doubt  as  to  what  Mr  Adams  understood  to 
be  the  claim  which  was  asserted  on  the  part  of  Hussia?  He  defines  it  in 
the  words  of  the  UUase,  and  puts  it  in  words  which  can  admit  of  only 
one  meaning,  because  from  Ihc  45tli  degree  of  north  latitude,  on  the 
Asiatic  coasl,  to  the  latitude  of  51  north  on  the  werstern  coast  of  tiio 
American  Continent,  is  practically  going  round  in  a  semi-circle,  so  to 
speak.     Then  his  letter  continues  : 

And  they  assume  the  riglil  of  intcrdicling  the  navigation  and  llie  fishery  of  al 
other  nations  to  the  extent  of  100  miles  from  the  whole  of  that  coast. 
Tlie  Unllod  Stales  can  admit  no  part  of  these  claims. 

Tliat  will  he  found  at  page  50  of  the  British  Case.  Is  it  possible  to 
slate  liie  claim  more  clearly,  or  to  made  tlie  denial  which  followed  more 
explicit,  and  comprehensive;  could  you  have  the  assertion  on  the  one 
band  and  llie  denial  on  the  other,  and  the  issue  which  is  joined 
between  the  two  jjarlies,  more  clear  and  distinct? 

There  we  have  the  issue  thus  joined.  Tlio  negociations  then  went 
on  from  that  lime,  as  you  know,  for  a  year  in  one  case  —  for  more  than 
a  year  in  the  other  :  that  is  to  say,  the  Treaty  with  the  United  Slates  was 
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iiiii(li)  ill  IH2i,  and  llic  Treaty  willi  Grcnt  Hrilaiii  in  1823.  Holli  Treat- 
ies are  to  l)e  round  at  |)a};e  fJi),  worded  in  almost  itrecisely  liie  same 
way.  The  altitude  assumed  by  Hussia  as  the  result  of  all  these  ne^o- 
eiations  is  found  in  the  Treaty  signed  hy  her.  .Article  I  of  the  (Conven- 
tion between  lliissia  and  the  I'nited  Slates  is  as  follows  : 

It  is  a),'i'eo(l  that  in  any  part  iif  tiie  Great  (Jcoan,  comiiioiily  cullnd  tlio  I'aciHc 
Ocean,  cir  South  Sea,  the  respnRlive  rili/.eiis  or  subjects  ol'  llii'  \\\\:h  Contraclin;;' 
FiiwiTs  siiali  Iju  neillier  ilistiirhud  n<jr  restraincil,  cillieriii  n.tvi^Mlion  or  in  lisliinf.', 
or  in  the  power  of  lesortiiif;  to  the  coasts,  upon  points  which  may  not  already  have 
been  occupied,  lor  liie  piir(ioseor  tra(hng  with  the  natives,  savin;;  always  tlie  res- 
trictions and  conditions  determined  hy  the  following  articles. 

There  was,  therefore,  a  clear  renuneiation  of  any  exclusive  rij^hts  in 
the  Pacific  Ocean.  Now  1  venture  to  say  tiiat  at  least  tiiis  is  clear  : 
Unless  you  can  find  in  the  corres|)oudence  somewhere  some  change 
from  the  meaning  of  the  words  |iul  upon  Ihein  in  the  l.kase  —  |)ul  u|ion 
lliem  by  M  de  I'oletica  in  his  coiistruclion  —  pulupon  lliein  by  Mr  .\<lanis 
in  bis  denial  of  claim,  all  doubt  is  at  an  end.  I  do  not  desire  to  pursue 
that  furlber,  because  il  has  been  gone  into  by  the  learned  .VHorncy  (iene- 
ral  very  inncb  in  detail,  and  carefully. 

It  has  been  toiu  !.ed  upon  also  hy  my  learned  friend  Sir  Hichard 
Webster;  and  all  that  I  venture  to  say  upon  that  is  this  :  that  if  there 
can  be  found  on(!  syllable  in  the  correspondence  following  Ibe  I'kase  — 
following  tlu!  claim  —  following  the  denial  of  the  claim  —  w Inch  tends  to 
shew  that  either  (jreal  itritain  or  the  United  Slates  wilhdrew  any  part  of 
their  explicit  and  comprehensive'  denial,  or  that  llussia  reserved  to  herself 
any  part  of  (he  lights  she  asserted  by  the  Ukase',  il  has  escaped  my  atten- 
tion after  several  vei'y  careful  readings;  and  I  do  not  think  there  can  be 
any  object  in  my  pursuing  il  further,  because  the  Tribunal  will  have  inlheir 
minds  all  Ihe  diU'erent  correspondence  which  has  been  called  lo  their 
atlenlion  on  botli  sides.  I  think  there  are  numerous  expressions,  and 
tbcy  are  all  to  he  found  set  out  in  our  case,  in  which,  so  far  from  there 
being  any  change  of  the  meaning  or  intention  on  Ihe  pail  of  llussia  or  on 
Ihe  part  of  either  Greal  lirilain  or  the  Ciiited  Stales  lo  be  found,  there 
are  several  bdlers  which  show  (piite  plainly  that  holli  of  those  Powers  wen; 
always  ndhei'ing  lo  their  original  denial,  and  that  (ireal  lirilain  and  the 
United  States  considered  tliat  liussia  had  reliiKjuished  all  that  she  claimed. 
.And  again  I  submit  Ibe  lest  which  wassiibniithulby  Ihe.Atlorney  General : 
Can  anyone,  reading  Ihal  correspondenci!  with  care,  puiiil  to  any  one 
time  during  the  negolialions,  when,  if  Itussia  had  said  either  to  the  United 
Stales  or  lo  (Ireat  Mritain.  we  will  give  up  all  our  claim  except  Itehring 
Sea,  her  condition  would  have  been  t;ven  listened  to  for  one  moment. 
If  not,  (hen  there  is  an  end  of  that  question;  and  I  am  content  to  leave 
it  there. 

With  regard  to  Ibe  (piestion  of  mariliiiie  claim  as  dislingnisbed  from 
territorial  claim,  I  think  il  niiiy  be  said  with  truth  that  to  both  the  United 
Slates  and  to  Great  Mritain  the  more  essential  object  was  the  maritime 
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cliiiin;  but  Unit  perhaps  tlierc  is  some  slight  (UlTereiicc  in  this  respcct- 
Ihut  the  United  Stales,  us  wouhl  bo  niiliiral,  possibly  iiltachcd  some 
litllo  more  ini|i(tilanc('  lo  Ihe  leirilorial  'claim  llian  Great  Hi'itiiin  did, 
because  (ircat  Britain  evidenlly  thought  nothing  whatever  about  it. 

I  was  struck  with  one  letter,  which  I  do  not  (liink  has  been  referred  to 
in  the  course  of  this  discussion,  which  impressed  itself  on  my  mind, 
and  svhich  is  to  be  found  in  the  second  volume  of  the  A|)pendix  lo  Hie 
Ilritish  Case  at  page  "A.  This  letter  was  written  in  March  t82i,  and 
Sir  Charles  Hagot  then  represented  (Ircat  Britain.  They  were  then  nego- 
tiating about  the  lerritorial  question,  which  it  was  found  diflicult  to 
settle,  and  all  the  negotiations  were  sus|ien(led. 

Sir  Charles  IJagot  said  to  Count  Nesselrode  that ; 

If  a  territorial  arranRPnionl  pcrfccliy  salisfaclory  lo  bolii  parlies  could  not  now 
be  niailo  it  nii^rhl  possibly  be  lliiuii;bl  by  my  (iiivernuir'nt  Ibal  oin'  ii'spcclivo  pre- 
tensions niigbt  still  riMnain  witbout  any  s(MMons  inconvoniciici,'  in  Ibe  stale  in  wbicii 
lliey  bad  before  stood,  and  that  it  would  only  bi;  necessary  for  tbe  present  to  con- 
liii(>  their  attention  lo  tbe  adjustan-nl  <if  tbe  nion^  urgent  jioint  of  tiie  maritime 
pretension,  a  point  wbicli  woidd  not  admit  of  equal  post(ionenient. 

In  reply  to  Ibis  observation  Count  Nessebodo  slated,  lo  my  extreme  surprise, 
that  if  tile  terriloiial  anangi-meul  was  not  completed,  be  did  not  seethe  necessity 
of  niakinir  any  ajriernienl  I■(^spectin^,'■  the  maritime  (|neslion  ;  and  I  found  myself 
most  unexpectedly  under  the  necessity  of  af:ain  explaining  very  distinctly,  both  to 
him  and  to  M.  I'oletica,  that  tbe  maritime  pretension  id'  Russia  was  one  which,  vio- 
laling  as  it  did  tbe  lirst  and  most  established  principles  of  all  public  maritime  Law, 
admitted  neither  of  explanation  nor  inodilication,  and  that  my  (iovernmcnl  consi- 
dered themselves  possessed  of  a  clear  enj;,i|j-enienl  on  the  part  of  Russia  to  retract 
in  some  way  or  other  a  [iretension  which  could  neither  be  jnslilied  nor  enforced. 

Now  that  struck  me  perhaps  as  the  most  emphatic  piece  of  evidence 
pointing  out  the  position  taken  by  Great  Britain.  The  territorial  claim 
may  wait;  but  when  it  is  suggested  by  Bussia,  if  we  cannot  settle  the 
lorriloriid  claim  lliore  is  no  object  in  going  on  with  the  marilime  claim 
it  can  wait  loo,  Great  Britain  says,  not  for  a  momcMit ;  Ibal  must  be 
utterly  withdrawn;  it  can  neither  be  modilicd  or  explained  — it  admits 
neither  o(  explanation  nor  modilicalion ;  and  some  where,  I  cannot 
myself  at  this  moment  remember  wliai  the  lel'er  is,  but  there  is  a  letter 
which  Mr  George  Canning  wnde  on  the  subject  in  which  he  says,  I  takcil 
for  granted  the  maritime  claim  by  Bussia  will  be  allogellier  willulrawn. 

On  the  8lh  of  Docomber,  1824,  in  liie  British  Case  at  page  -40,  you 
will  find  a  letter  showing  also  Ihe  attitude  by  taken  Great  Britain  ;  but 
that  has  been  referred  to  before  : 

It  is  comparatively  indifferent  to  us  whether  we  hasten  or  postpone  all  rpn-stions 
respecting  the  limits  of  territorial  possession  on  the  continent  of  America,  but  the 
pretensions  of  the  Russian  UUase  of  IS-21  tn  exelusive  douiiuiou  over  the  Pacilic 
could  not  continue  longer  unrepealed  without  compelling  us  to  lak(^  some  nn'asure 
of  public  and  effectual  remonstrance  against  it. 

Tbe  expression  of  Mr  Canning  I  have  not  at  Ibis  moment  before  me, 
but  it  is  of  very  lillle  importance. 

iNow,  you  will  not  (ind,  1  believe,  in  this  correspondence,  which  has 
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been  uU  f;onc  over,  iiikJ  some  of  it  repeated,  nnylliiiig  iippioiicliing  lo  a 
(listinclioii  drawn,  on  llie  part  ot'Hussia,  in  words,  between  lieliringSea 
and  the  rest  of  llic  Pacilic  Ocean. 

Then,  as  lotlie  rlaimsof  llnssia  by  early  discovery  prior  toliio  issning, 
of  that  Ukase  and  prior  to  the  conclusion  of  these  Treaties ;  I  have  only 
one  word  to  say  about  tliat,  l>ccausi>  1  think  to  some  slight  extent  it 
has  been  a  little  misunderstood.  1  submit  that  it  will  be  found,  if  you 
examine  the  papers,  so  far  as  it  may  become  of  any  importance  — 
and  probably,  in  the  view  of  the  case  1  have  suggested,  it  would  hardly 
be  worth  while  to'mention  it,  —  that  Uussia,  by  1821,  had  not  establi- 
shed any  claim  which  she  could  successfully  maintain  against  other  na- 
tions north  of  the  Alaska  Peninsula. 

If  other  nations  had  pushed  their  tratle  north  of  that  Peninsula  as 

they  had  at  (hat  time  pushed  it  to  the  south.  I  sid)mit  anyone  reading 

this  correspondence  will  say  that  it  would  iiave  been  extremely  difficult 

for  Hussia  to  resist  their  progress.     All  that  there  was  at  that  time  was 

one  settlement,  which  was  (o  be  found  on  Hrislol  Bay,  immediately  north 

of  liio  Alaskan  Peninsula,  •"  which  (if  I  recollect  riglilly)  the  number  ol 

Whites  was  five;  and  that  was  a  settlement  formed  in   1819  hy   Kos- 

sarovski.     I  find  it  difficult  to  reconcile  the  view  taken  by  Mr  lUaine  in 

one  of  his  despatches  of  the  early  title  of  Hussia   witii  that  taken   by 

Mr  Adams  at  the  time  of  these  negotiations.     At  all  events,  there  can 

be  no  question  as  to  what  the  United  States  then  thought  of  it,  and  while 

I  say  the  United  States  thought  comparatively  little  of  the  territorial  title, 

though  possibly  thoy  attached  sligiitly  more  importance  to  it  than  Great 

Britain,  1  say  that  for  this  reason  :  if  you  refer  again  lo  our  Appendix, 

Volume  II,  part  2,  page  4,  you  will  find  that  Mr  Adams  there  says  : 

1  inclusc  horcwilli  the  t\nrth  Ami'iimn  Hmtiew  lor  October  18'2-2,  No  37,  which 
cnnliiiiis  an  arliclu  (paj,'e  370)  written  by  a  person  I'nlly  master  of  the  sulj.jcct, 

If  you  will  look  at  the  North  American  Jiericw,  which  is  given  in  our 

.\ppendix,  volume  I,  |)age  ;{3,  you  will  liiid  what  is  the  view  taken  there, 

which  Mr  .Vdains  affirms  to  be,  as  I  should  understand,  the  correct  view , 

because  lie  says  it  is  an  article  written  by  a  person  tiioroiighly  master 

of  tiie  subject.     What  the  writer  says  is  : 

Wo  readily  concede  lo  Russia  priority  of  discovery,  first  occupation,  and  are  by 
no  means  disposed  to  disturb  her  «  peaceable  possession  », 

that  is  quoting  an  expression  used  by  .M.  do  Poletica,   in  which    he 

stales  that  Biissia's  title  was  by  occupancy  early  discovery  and  indisputed 

possession. 

We  readily  conciMle  lo  Russia  priority  of  discovery,  first  occupation,  and  are  by 
no  means  disposed  lo  disturb  her  "  peaceable  possession  "  of  the  Aleutian  Islands 
and  adjacent  coast,  including  Cook's  River,  Prince  Willam's  Sound,  and  Behring 
Bay. 

You  observe  all  that  is  south  of  the  Peninsula,  and  includes  Cook's 
Kiver,  Prince  William's  Sound  and  Behring  Bay. 

We  are  not  remarkably  disinterested  in  making  this  concession,  for,  to  all  prac- 
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tical  purposoH,  wo  would  an  goon  conleiul  Tor  uiio  ul'  llio  Moating  icubergx  Hint  iiro 
annually  dulachod  rroin  tho  polar  inagMun. 

Thai  is  Ihc  ealirniilo  and  vnliio  wliicli  llie  IJnilod  Stales  llien  put  upon 
tlial  Country,  and  it  was  a  natural  estimate,  no  doubt,  to  I'orni  of  it  at 
dial  lime. 

In  a  torrilorinl  point  oi'  view,  it  Is  of  litllo  iinportancn  wholhor  lliose  diHlanl 
regions  are  inhaliilcd  by  tlm  aboriginal  savagn  or  llie  Siberian  cunvicl. 

And  llien  tliey  f;o  on  lo  say,  as  I  understand  (but  I  will  not  detain 
the  Tribunal  by  relerriuf?  lo  it)  that  the  title  by  which  Mussia  claims  that 
territory,  described  by  them  as  so  worlhless,  is  by  no  means  clear  and  is 
subject  to  doubt. 

Now  iMr  Adams'  view  of  the  llussian  title  by  early  discovery  and  eve- 
rytiiiug  else  at  that  time  is  to  be  found  in  the  same  letter  lo  which  I  have 
already  referred  in  our  Appendix,  vol.  2,  part  2,  page  4,  That  is  a 
letter  of  Mr  Adams,  of  which  we  did  not  give  all,  and  for  the  rest  1  am 
about  to  refer  to  the  Appendix  to  the  American  Case,  vol.  1,  page  ii6. 
That  is  the  letter  of  .luly  22ud,  the  same  letter;  but  I  do  not  liiid  tiiis  |»as- 
sage  in  our  version  of  the  letter  in  our  Appendix.  My  learned  friend  tolls 
me  it  is  in  our  Counter  (Jasc;  but  in  page  li6  of  the  American  Appendix, 
vol.  1  of  the  Case  of  the  United  States,  Mr  Adams  there  says  :  — 

When  Mr  Polelica,  the  lale  Hussian  minister  hero  was  called  npi>n  lo  srt  forth 
the  grounds  of  right  conformablolo  llie  laws  of  nations  which  aulborizud  Ihe  issning 
of  Ibis  docrco,  bn  answered  in  liis  letters  of  t'ebruary  28th  and  April  2,  1822,  by  alleg- 
ing lli'st  disiovory,  occupancy,  and  uninlcrruptod  |)ossnssion. 

II  appears  upon  examination  that  those  claims  have  no  foundation  in  fact.    Tho 
right  of  discover!/  on  this  continent,  claimable  by  llussia,  is  reduced  to  Ihe  probabi- 
lity thai,  in  I7H,  Captain  Tchirikoff  saw  from  tho  sea  tho  mountain  called  St  Klias, 
in  about  Ihe  fifly-nin'   degree  of  north  lalilude.     The  Spanish  navigators,  as  early  ' 
as  1582,  had  discovered  as  far  north  as  57"  .30'. 

As  to  occupancy,  Captain  Cook,  in  1779,  had  tho  express  declaration  of  Mr  Is- 
maelotr,  tho  chief  of  the  Russian  settlement  at  Unalaska,  that  they  knew  nothing  of 
the  continent  in  America. 

I  will  not  pursue  this  subject.  I  have  only  cited  that  to  show  what 
Mr  .\dams'  view  was  of  the  claim  then  advanced  by  Hussia,  if  they  had 
thought  it  worth  while  to  contest  it  or  thought  the  territory  of  any  value. 
The  view  which  I  submit  to  the  Tribunal  is  simply  this  :  If  it  had  become  a 
question  between  Hussia  claiming  under  the  discoveries  of  Behring  and 
Tcliirikoff  and  England  claiming  under  the  discovery  of  Captain  Cook  in 
1748,  it  would  have  been,  to  say  the  least  of  it,  doubtful  whether  England 
had  not  a  better  claim,  as  Captain  Cook  bad  not  only  discovered  the 
coast,  but  had  landed  and  taken  possession;  while  Tchirikofl'  had  simply 
seen  the  coast  at  a  distance  and  landed  on  an  island ;  and  Mr  Adams' 
goes  on  to  ,say  that  landing  on  an  island  has  never  been  considered  to 
give  a  claim  to  the  continent  adjacent  lo  it.  I  say  that  I  find  it  difficult 
to  reconcile  bis  with  MrBlain's  despatch  of  30th  June  1890, lo  be  found 
in  the  3rd  volume  of  the  Appendix  to  the  British  Case  at  page  498. 

Mr  Justice  Harlan.  —  What  you  read  was  no  doubt  in  the  letter  o' 
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the  snmo  dftlt!  from  Mr  Adnnm  to  Mr  lliisli,  on  piigo  0  of  your  voliimt!  II. 
I'iirl.  2.  Ill  lilt!  llritiHJi  copy  Unit  part  you  read  is  oiniitcil. 

Mr  Robinson.  —  Yes,  I  had  noted  JH-tween  the  first  and  second  sen- 
tences, lliat  there  was  this  omission  I  do  not  know  how  it  iiappened,  hut 
it  is  supplied  in  the  the  Appendix  to  our  Counter  Case  Vol.  I  at  pa^e  .'>)>, 
and,  therefore,  it  is  of  no  conscMineiice.  I  looked  at  it  hefore  tiie  Counter 
Case  had  appeared, and  made  that  note,  and  had  forgotten  to  take  a  note 
of  the  fact  that  it  was  put  in  in  full  in  the  Counter  Case. 

Mr  Tapper.  —  I  may  be  permitted  to  say  thul  these  papers  of  the 
United  Slates  correspondence  were  printed  fromlhe  hiiie  hook  puhlished 
by  the  United  Slates  (iovernmenl  in  Washinnlon  in  the  year  iH8H  —  n 
collection  of  all  the  papers  reiatin};;  to  the  subject —  and  they  were  taken 
in  that  way. 

Mr  Robinson.  —  As  we  havi;  it  now  it  is  of  no  };rcat  importance  how  it 
came  to  be  omitted  earlier. 

But  .Mr  niaine,  I  observe,  writing  on  the  30tli  of  June,  1890,  Vol.  III. 
Appendix  to  liritish  Case,  p.  498  says. 

If  Mr  Adams  literally  inlcndcj  to  confine  Russian  riphls  lo  those  islands,  all  tlio 
discovcrins  of  Vitus  Delirliii,'  and  other  groat  navigalors  arc  hrushcd  away  by  one 
sweep  of  his  pen,  and  a  largo  chapter  of  history  is  but  a  fable. 

Then  he  says  at  the  foot  of  the  page  : 

Without  iinmoderato  prosutnplion,  Russia  might  have  challenged  the  riglils  of 
others  to  assume  territorial  possessions;  hut  no  nation  had  shadow  of  cause  or 
right  lo  chiillengo  her  title  to  the  vast  regions  of  land  and  water  which,  before 
Mr  Adams  was  Secretary  ofSlalc,  had  become  known  as  the  "Russian  possessions". 

N'ow  you  see  that  at  that  lime  theUniledSlaleshavingboiighl  from  Russia 
were  standing  upon  tliat  title,  and  of  course,  it  being  llioir  own  title,  it  was 
only  natural  that  tiiey  should  make  the  most  of  it;  but  we  have  lo  con- 
trast the  position,  taken  by  the  United  States  in  1823  with  the  position 
taken  when  they  had  purchased  the  title  of  llussia  and  were  resting  u|)on 
it.  This  is  what  Mr  Hiaine  says  here,  which,  as  I  have  said,  I  find  some 
difficulty  in  reconciling  with  the  position  taken  by  Mr  Adams;  and  I 
submit  that  you  will  find  that  the  |)osilion  of  .Mr  Adams  is  the  right  one. 

In  anotlier  place  Mr  Hlaine  asks  whether  it  is  likely,  if  Russia's  title 
had  not  been  good,  the  United  Stale-  would  have  paid  the  sum  of 
$7, 200, or  )  for  the  territory.  I  have  not  that  passage  before  me  at  this 
moment;  iit  of  course  the  answer  to  that  is  very  obvious.  Whatever 
Russia's  ■  Ills  might  have  been,  they  were  conceded  and  settled  to  be 
down  to  L  t01)yllie  treaties;  and  if  the  United  States,  forty  years  after  the 
treaty,  des  'd  to  acquire  that  property,  it  was  necessary  for  them  lo  pay 
for  it  what  jr  they  might  think  it  was  worth;  and  1  fancy  that  much  as 
it  increasr  between  1824  and  18(57,  it  has  probably  increased  more 
since  that  iine. 

So  much  then  for  those  two  points,  which,  in  the  view  which  I  am  en- 
deavoring to  take  of  the  case,  would  have  comparatively  little  bearing, 
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bill  I  think  tlioy  inny  ho  ilisposod  of  hy  siiii|ily  asking  Ihu  Trihtiiiul  lu  reiul 
lliu  words  which  I  liiivu  read  IVoiii  tliu  correspondence,  accompanyiiif;  the 
words  or  tlie  Ukase,  the  words  of  the  protest,  and  compare  with  them  Ihe 
words  ol'  the  Treaty  ;  and  as  (othe  other, so  far  as  it  is  material,  to  contrast 
Mr  .\(hims'  view  of  Ihe  title  with  that  taken  by  Mr  Itlaine,  and  examine, 
if  it  is  thodghl  worth  while,  Ihe  history  ol'the  discoveries  n|)  lo  that  lime, 
and  see  which  is  Ihe  most  correct.  I  ventnro  to  think,  as  it  is  nalnral 
that  it  shoidd  be,  that  Mr  Adams,  writing  near  Ihe  time,  and  having  sln- 
dicd  the  question,  will  be  found  the  more  accnrale  of  the  two. 

Then,  if  we  are  now  to  proceed  lo  discnss  in  this  general  way  the  pro- 
perty claim  advanced  hy  the  United  Stales,  the  lirst  thing  that  one  linds 
ome  dil'licully  in  —  at  least,  that  I  have  found  some  diflicidly  in  —  is  to 
ascertain  exactly  what  form  or  what  branch  of  their  claim  it  is  to  which 
they  attach  the  most  importance,  or  mainly  desire  lo  stand  upon,  ond  by 
what  law  it  is  thai  they  mainly  desire  to  be  governed.  If  I  understand 
their  claim,  they  claim  a  propf^rty  lirst  in  Ihe  seals,  if  not  in  the  seals 
then  in  the  herd,  if  not  in  the  herd,  then  in  Ihe  industry;  and  they  say 
that  this  claim  is  supported  to  all  of  these  different  subjects  of  claim 
by  municipal  law,  and  if  not  by  municipal  law,  then  by  international  law. 
For  example,  at  page  iH2-3,  in  a  portion  of  .Mr  Phelps'  argument,  he  says 
that  upon  the  ordinary  princi|)les  of  municipal  law.  they  claim  lo  be  sup- 
ported, and  up"n  the  broader  principles  of  international  law  it  becomes 
much  more  eiear;  and  while  they  say  that  international  law  must  govern, 
and  while  they  admit  thai  the  municipal  law  of  both  countries  may  well  be 
referred  to,  and  may  have  great  weight  in  de(;idingwhal  international  law 
is,  they  yet  say  that  it  must  be  remembered  that  the  case  is  not  necessarily 
to  be  governed  by  the  municipal  law  of  either  nation,  but  by  internatio- 
nal law.  I  think,  therefore,  it  will  be  well  for  me,  without  attempting  to 
dra  V  that  distinction  more  accnratcdy,  because  it  seems  lo  me  lo  be  dif- 
ficult, and  would  only  complicate  and  prolong  the  argument,  it  will  be 
better  to  turn  lo  their  claim  as  they  state  it  generally,  and  see  how  it  is 
put  by  them. 

The  Tribunal  will  lind  their  propositions  at  pages  47,  30,  91  and  132 
of  the  printed  argument.  I  refer  to  their  printed  argument,  I  may  say, 
for  llic;remarks  i  wish  to  make,  because  so  far  as  I  know  their  written 
argument  is  not  in  any  substantial  res|)oct  departed  from  or  added  lo  by 
the  oral  argument.  Of  course  it  is  very  much  amplified  and  illustrated, 
but  I  do  not  think  it  is  varied  in  any  respect,  added  lo  in  any  respect  or 
departed  from  in  any  way;  and  therefore,  as  it  is  perhaps  more  convenient 
for  reference  I  desire  to  refer  to  the  written  argument  of  the  United  States. 
At  the  pages  I  have  mentioned,  you  find  the  propositions  wliich  they  say 
they  have  established,  and  upon  which  their  claim  of  property  rests.  In 
the  first  place,  they  say  that  it  is  an  easy  thing,  clear  and  intelligible  to 
any  ordinary  mind,  to  appreciate  the  distinction  between  a  property  in 
the  herd  and  a  property  in  the  seals.  Well,  I  have  only  to  admit  with  my 
learned  friends  my  own  utter  incapacity  to  understand  bow  Ibalclaim  can 
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l)e  siipporlcd.  Il'llicy  do  not  own  oacli  iiidividiiiil  soul  in  the  liord,  liow 
can  lliey  possibly  own  tlio  herd?  1  do  no(  (hink  it  was  an  exiififjeraled 
or  an  nnroasonuhle  anaiojiy  which  the  Altorney-llencral  snj;;;estc(l, 
to  a  tieet  of  ships.  A  Heel  is  a  nuniher  of  ships,  jnsi  as  a  herd  is  a 
nnmher  of  seals;  and  I  do  not  understand  that  any  difl'erent  principle  of 
law  applies,  whether  the  herd  consists  of  a  hundred  seals  or  a  hundred 
thousand  seals,  or  as  to  a  fleet  whether  it  consists  of  ten  ships  or  a 
linndred  ships;  and  is  it  possible  that  a  nation  could  say  us  rej^ards  her 
lleet  precisely  what  Ihey  say  as  regards  their  seals  :  "  It  may  be  yon  may 
destroy  in  any  distant  pari  of  the  world  one  of  our  jolly  bouts,  or  a 
small  vessel,  and  we  would  have  no  claim  a};uiusl  you  ;  but  we  claim 
thai  you  must  not  injure  our  tieel  in  any  way  or  incapacitate  it  in  any 
%\ay  so  as  to,  make  it  ineflicienl  lor  the  purpose  for  which  it  was  designed. 
Surely  il  would  be  absurd  even  to  stale  that ;  and  why  is  it  more  intel- 
ligible when  you  endeavor  to  ap|)ly  the  same  principle  to  a  herd  of  wild 
animals. 

i  a|)preheud,  therefore,  and  I  assume,  thai  y(tu  must  consider  only 
the  properly  in  the  seals,  'riiere  are  other  (lil'liculti(!s  altached  to  any 
conlenlion  of  that  sort,  and  cue  difticidty  which  exists  in  regard  to  some 
of  tl  :)ropositions  which  have  been  advanced  luM'e,  as  it  seems  to  me,  is 
that  in  the  lii'sl  jilace  the  propositions  are  vuguely  slated  and  difticiilt  lo 
understand,  and  in  the  next  place,  they  arc  absolutely  inipo-;siblc  lo  work 
out.  What  is  said  here  is,  and  you  liud  that  in  Iwo  or  th 'ee  places, — 
at  page  iOo,  forexample,  of  their  argument  —  they  say  Ihe  United  Slates 
do  not  insist  upon  Ibis  extreme  point,  thai  is  to  say,  the  ownership  of 
each  seal,  becaus(>  il  is  not  necessar\.  .Ml  that  is  needed  for  Iheic  pur- 
pose is  that  their  propei'ty  iulerest  in  the  herd  should  be  so  far  rccogiizcd 
as  lo  justify  a  prohibition  by  them  of  any  destructive  luirsMit  of  the  animal 
calculated  to  injure  the  industry,  and  consequently  their  interest. 

I  may  say  in  passing  thai  I  at  lirsl  Ihoughl  lliere  nughl  Ix;  some  dis- 
linclion  intended  between  |)roperty  ami  proj)crly  interest.  I  do  not  think 
there  is,  because  1  tind  at  pages  .^0  and  91  they  are  used  interchangeably. 
I  cannot  see  for  myself  what  dislinction  there  is,  and  I  do  not  think  there 
any  is  intended  to  be  drawn. 

If  that  is  what  they  claim,  how  is  it  |)Ossiblo  lo  (bMine  or  carry  oiil  that 
claim  or  enforce  il  in  practice.  The  pursuil  is  to  be  allowed  until  il  be 
comers  desfrnctive.  Who  is  to  determine  when  il  is  deslruclivc?  ,\  or 
|{  is  carrying  on  pelagic  sealing,  lie  has  killed  a  bundi'cd  seals,  or  lil'ly, 
or  whatever  you  may  choose  lo  say.  lie  has  not  injured  Ihe  herd.  TI:e 
United  States  comes  in  and  says,  "  Do  not  kill  the  hundred- and-lirsi 
seal,  because  then  yon  will  begin  to  injure  our  indusli-y.  "  II  is  impossible, 
I  submit,  upon  any  legal  principle  whatever,  lo  advance  a  claim  of  tluit 
sort.  They  either  own  Ihe  seals,  one  and  all,  or  Ihey  do  not  own  them. 
It  mii:t  be  either  the  one  position  or  Ihe  other,  and  the  rights  of  others 
with  regard  lo  those  seals  if  Ihey  are  not  theirs,  unless  there  is  malice, 
cannot  be  possibly  made  lo  de[iend  upon  \vhcllier  the  pursuit  is  carried 
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lo  such  an  exlciil  as  to  iiijiin;  llio  iiuluslry  foiiiulcd  and  carried  on  l)y 
llio  I'nilod  Slates.  There  are  no  means,  in  other  words,  of  praeticaily 
woriving  out  any  sneli  chiini,  nor  are  there  any  means  of  workinj^  out, 
if  we  are  right,  a  elaini  of  properly  in  the  seals.  Tiiey  feel  the  fireat  diffi- 
culty, of  course,  of  the  inevihible  result  of  their  claim  being  lo  entitle 
them  lo  say  to  any  person  pursuing  a  seal  down  at  Cape  Flattery.  "Thai 
seal  belongs  lo  the  linileil  Slates;  do  not  touch  it";  and  therefore  they 
say  they  do  not  make  their  claim  on  that  ground.  But  if  that  is  the  logi- 
cal and  inevitable  result  of  the  claim  as  they  |)ut  it,  Ihey  surely  cannot 
make  Iheir  claim  a  legal  one  or  a  sensible  one  by  saying  they  do  not  want 
that  result. 

It  is  just  the  same  with  the  Indians.  When  their  claim  comes  in  con- 
llict  with  the  immemorial  rights  of  the  Indians,  Oh,  they  say,  you  may 
very  well  leave  the  Indians  to  us.  NN'e  would  not  interfere  with  the 
Iniiians.  provided  Ihey  carry  on  Iheir  pursuit  in  such  away  as  nol  lo  hurt 
us.  lUit  the  moment  llu-  pursuit  of  the  Indians  becomes  an  industry, 
then  il  must  sto|).  In  oilier  words,  we  have  a  right  because  we  have  an 
industry,  but  Ihe  moment  the  Indians  gel  an  industry,  then  their  right 
slops.  Is  there  any  way  of  |)ulling  that  sort  of  claim  to  make  it  intelli- 
gible upon  a  legal  basis  and  to  a  legal  mind?  .And  if  all  our  evidence  is 
correct  — and  I  do  no  more  than  allude  lo  it  now,  because  it  has  been 
discussed  once  and  may  come  u|)  for  further  discussion  when  we  begin 
to  speak  of  regulations  —  if  our  evidence  on  intermingling  of  the  seals  is 
correct,  it  would  be  absolutely  impossible  to  work  out  a  property  in  the 
seals,  for  there  would  be  no  possibility  ol  saying,  when  yon  lind  a  seal  far 
south  ol  Ihe  .Vlculians,  from  whieb  herd  it  came.  Practically  those  two 
streams  of  seals  coming  from  the  Commanders  and  from  the  I'ribilofs  are 
like  two  waterspouts.  Whenthe  watergetssofardown  IhatitwhoUy  over- 
tlows  Ihe  land,  i  I  is  impossible  lo  tell  from  which  source  any  part  oft  he  water 
comes.  When  those  seals,  pouring  out  from  both  islands,  intermingle 
logelher  in  liie  Pacific  Ocean,  il  is  absolutely  impossible  lo  say  from  which 
place  Ihey  come,  or  to  which  place  th(;y  belong.  It  is  impossible  lo  get 
rid  of  Ihe  evidence  we  have  adduced  upon  that  subject  by  Ihe  very  simple 
and  ullerly  ineifectual  course  of  saying  "  tbcre  is  no  identity;  it  does 
nol  exist  ". 

Tha;  is  Ihe  answer  made  lo  thai  in  two  places  in  llie  argument  of  the 
United  Slates,  j).  'i',t,  lO.'J,  They  sim|)ly  say  as  l(,  identity,  "  There  is  no 
idenlily,  and  theiN-fur.  il  gives  no  trouble.  There  is  no  [>ossibilily  of 
idcniily.  for  llie  hci'ds  are  absolutely  distinct.  " 

The  Tribunal  will  consider  Ihe  evideni-eofoiu'wilnessc's  upon  that  sub- 
feet,  and  see  u|)on  what  grountl  you  can  say  they  arc  not  to  be  believed. 
They  are  added  to,  1  believe,  or  affirmed,  lo  some  extent,  by  tbe  evidence 
adduce<l  on  the  part  of  my  learned  friends;  but  I  do  not  desire  to  discuss 
lliat  now. 

.Ajiaiii  :U  pa^'i<  1,'W,  tlu'v  say,  liicy  do  not  adiiiil  tlieio  iicd  be  exlcrininalion 
by  our  pelagic  sealirj;;. 
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It  is  not  necessarj'  to  the  argument  that  this  nxtreme  result  should  be  made  out. 
It  would  ho  enough  to  show  that  the  interest  in  question  is  seriously  embarrassed 
and  prejudiced,  or  its  product  materially  reduced,  even  though  it  were  not  altog- 
ether destroyed. 

That  is  merely  another  repetition  of  the  previous  assertion  tlial  all 
thai  (hey  contend  against,  and  all  that  they  claim  to  be  entitled  to  pre- 
vent, is  the  destructive  pursuit,  to  the  prejudice  to  their  industry.  I 
need  hardly  repeat  tliat  it  must  be  their  properly  at  at  all  times,  or  it 
cannot  be  their  properly  at  all.  It  cannot  be  their  property  the  day 
after  the  first  seal  is  killed  which  tends  to  injure  their  industry,  and 
not  tiie  day  before. 

Senator  Morgan.  —  Do  you,  in  the  position  you  take,  mean  to  assert 
that  there  is  no  legal  restriction  upon  the  right  of  pelagic  sealing? 

Mr  Robinson.  —  Xo  legal  restriction. 

Senator  Morgan.  —  Ves.     No  legal  restriction? 

Mr  Robinson.  —  1  should  say  no  legal  restriction.  That  I  shall  come 
to  afterwards.  Of  course  I  need  hardly  say  we  are  both  of  us  anxious 
that  there  should  be  such  restrictions  as  arc  reasonable  and  proper;  but 
when  you  ask  me  whether  there  is  a  legal  restriction,  my  argument  is 
there  is  not. 

Senator  Morgan.  —  If  you  will  allow  nic,  suppose  the  Canadians  were 
to  send  ships  enough  to  those  three  or  four  gateways,  I  will  call  them, 
passes,  in  the  Behring  Sea,  to  intcrce|)t  the  seals  absolutely  from  going 
to  the  I'ribilof  Islands;  and  that  was  done  in  the  high  seas.  Would  they 
be  within  the  purview,  as  you  Ihink,  of  the  legal  right  of  the  Canadians? 

Mr  Robinson.  —  .\s  far  as  1  know,  I  should  lliink  so.  I  would  only 
say  this  :  I  have  never  myself  scon  the  utility  of  pulling  extreme  cases, 
which  have  not  occurred  and  which  i\c\t'r  will  occur. 

Senator  Morgan.  —  II  is  insisled  here  thai  it  does  dccur. 

Mr  Robinson.  —  Xo.  Willi  great  deference,  sii',  according  to  my 
recollection,  there  is  no  sudi  assertion  made. 

Senator  Morgan.  —  It  is  made  in  the  argument  of  counsel. 

Mr  Robinson.  —  Then  I  can  only  say  it  is  impossible  it  can  occur. 
My  recullcction  is  —  I  have  read  to  tliiil  ell'ecl  —  that  (he  ciu'renls  are  so 
strong  and  Hie  ilinicidly  of  lishing  in  those  passes  so  grciil,  that  there  is 
very  liltle  sealing  done  there  —  in  fad,  none  at  ail,  my  learned  friend  says, 
who  knows  the  delails  more  intimately  Ihan  I  do,  though  I  have  read  lliemat 
various  limes.  If  that  were  done,  all  1  can  say  is  that  I  know  of  no  legal 
principle  which  would  prevent  if  ;  and  1  do  not  believe  any  lawyer  ronid 
poini  me  to  any  legal  princi|)le  which  Wduid  prevent  it;  bull  have  no  doubt 
in  the  world  —  and  Unit  is  the  true  answer  lo  all  these  impossible  sug- 
gestions —  that  it  would  be  sloppnl  by  convention  and  by  treaty.  It 
would  nol  be  to  the  interest  of  either  party  or  either  nation  to  do  such  a 
thing,  and  il  would  be  slojipcd  in  Ilia!  wav. 

Senator  Morgan,  —  Von  think  il  could  nol  be  done  under  the  powers 
conferred  on  this  Tribunal? 
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Mr  Robinson.  —  No;  I  lliink  not  except  under  regulations.  Do  not 
inisuudorslaiid  me.     [  ineiin  you  cannot  declare  I  lie  law  to  he. 

Benator  Morgan.  —  A  regulation  when  declared  by  the  Tribunal  lias 
the  ell'ect  of  a  law. 

Kir  Pobinson.  —  I  Iiave  nothing  to  say  against  that.  I  am  coming  to 
regulations  afterwards,  if  you  will  permit  me  to  follow  the  line  of  my 
argument. 

Senator  Morgan.  —  I  am  not  trying  to  interrupt  you,  but  I  am  merely 
saying  that  a  regulation  betsveen  these  |)arties  would  be  a  law. 

Mr  Robinson. —  1  quite  understand  that.  Itegulations  might  go  to 
such  an  extent  as  to  ciiange  the  law.  I  am  not  at  present  arguing  that 
question ;  but  they  would  change  the  law  to  the  extent  to  which  they 
affect  any  rights  which  the  law  gives. 

The  President.  —  Vou  mean  the  law  between  the  parlies? 

Mr  Robinson.  —  The  law  between  the  parties;  that  is  all,  of  course. 

Senator  Morgan.  —  That  is  the  law  1  was  referring  to,  the  law  between 
the  parlies. 

Mr  Robinson.  —  Ves. 

The  Tribunal  hero  adjourned  for  a  short  time. 

Mr  Robinson.  — I  (iud  that  with  regard  to  the  four  questions  there  was 
one  poii'.l  as  to  which  1  intended  to  say  a  word,  and  unintentionally  omitted 
itj  as  to  the  second  question.  How  far  svere  these  claims  of  juris- 
diction as  to  the  seal  fisheries  recogui/.ed  and  conceded  by  Great  Hrilain  ? 
With  regard  to  the  <locti'iiie  of  acquiescence  I  submit  it  is  impossible  to 
sec  how  it  can  have  any  application  in  this  case.  A  nation  or  an  indivi- 
dual cannot  acquiesce  in  any  act  until  it  is  done,  and  it  is  utterly  out  of  the 
question,  and  inconsistent  with  all  (he  facts,  to  say  that  as  far  as  Pelagic 
sealing  is  concerned  Great  Itrilain  acqiiiesccd  in  auylliing.  There 
was  no  peliigic  sealing  before  I8()7,  and  there  was  iiolliing  therefore  for 
Russia  to  prevent.  Wlial  we  say  is,  and  what  the  facts  will  show 
beyond  all  question  is,  that  Russia,  after  those  treaties,  treated  Beliring 
Sea  |)reciscly  as  she  and  all  the  oilier  Powers  treated  all  the  other  high 
seas  of  the  world.  She  did  n(!t  assert  or  exercise  any  jurisdiclion  for  the 
piirpost!  of  preveiiling  anyliiing  thai  was  not  prevented  by  other  powers 
in  any  of  the  liigli  seas  of  llic  world.  There  was  a  question  as  to  wha- 
ling,'aiid  when  that  was  objected  to,  and  her  Aulhorities  were  referred  to, 
they  said  il  would  be  inconsistent  with  tlieTrealics  of  I82i  and  182.')  on 
their  part  lo  aliempl  to  jirevent  il. 

In  short,  wiial  oilier  Nations  desired  to  lio,  in  exercise  of  the  well 
understood  riglils  of  nations  on  the  high  seas,  they  \vei'(!  allowed  to  do  in 
IteliringSeajusl  the  same  as  the  other  nations  of  liie^vorld  did  elsewhere. 
Itnssia  never  interfered  lo  prevent  it. 

I  admit  lliis,  for  1  IliinU  il  would  be  reasonable  :  If  it  could  be  shown 
thai  lUissia  willi  regard  lo  liehring  Sea  exercised  ii  jurisdiclion  and  pre- 
vented certain  lliings  lieing  done  which  showed  by  irresistible  inference 
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that  if  pelagic  sealing  had  hneii  alleinpled  lliero  she  would  have  stopped 
it  also  —  then  1  think  it  could  be  argued  wilii  some  show  of  reasou 
tliat  other  Powers  had  acquiesced  iu  her  right  to  preven,'  it.  If  vvheu 
they  came  to  get  what  they  thougiit  was  the  only  tiling  worli.  going  for  at 
that  time,  namely,  whales,  slie  had  said  we  have  Jurisdiction  Ik  re  to  prevent 
your  coming  and  you  must  not  come  here  to  whale;  under  those  cir- 
cumstances I  shoidd  have  lliouglit  it  would  have  been  open  to  them  to 
argue  that  as  Hnssia  had  prevented  wiialing  she  might  endeavour  lo 
prevent  such  operations  as  pelagic  sealing  —  that  is,  it  might  lo  argued 
because  she  has  prevented  othei'  nations  from  taking  whales,  it  stands 
to  reason  if  they  had  attempted  to  take  seals  she  would  have  prevented 
that  also.  There  wouhl  be  then  some  ground  to  argue  that  she  did  exer- 
cise as  to  Heliring  Sea  a  sort  of  jurisdiction  which  neither  she  nor  other 
nations  exercised  over  other  high  seas  of  the  world. 

As  a  matter  of  fact,  beyond  ail  doubt  or  (piestion,  no  single  act  of 
IJussian  can  be  pointed  to,  done  by  her  with  regard  to  Behring  Sea, 
which  was  not  done  by  all  other  nations  with  regard  to  ivll  other  oceans 
of  the  world.  In  other  words,  she  permitted  precisely  the  same  rights 
in  that  sea  as  were  open  lo  other  nations  and  exercised  by  olher  nations 
in  other  seas,  and  I  do  not  understand  how  the  doctrine  of  acquiescence, 
therefore,  can  have  any  application.  Of  course,  before  this  Tribunal, 
I  need  not  go  into  elementary  doctrines  with  regard  to  acquiescence, 
such  as  that  it  implies  knowledge,  and  you  camiot  acquiesce  in  a  thing 
unless  you  know  it  is  done.  You  might  as  will  talk  about  a  person 
acquiescing  in  the  running  of  an  electric  railway,  at  a  time  when  they  were 
not  known.  There  was  no  possibility  of  acquiescence  in  pelagic  sealing, 
because  it  was  |)erfeclly  urdvnown. 

IhQ  President.  —  There  vas  no  proliibition  against  any  sealing  or 
whaling,  or  sea-faring  industry,  before  the  Treaty. 

Mr  Robinson.  —  .None  whatever. 

The  President.  —  nd'orc  or  afler. 

Mr  Robinson.  —  I  cannot  put  it  more  strongly,  or  express  it  more 
emphatically,  than  to  ask  my  learned  friends,  and  indeed  lo  challenge 
them,  with  respect  to  this  |)oiiit,  lo  show  anything  thai  Hussia  did  in 
Hehriiig  Sea  which  showed  any  peculiar  or  exclusive  rights  asserted  by 
her  over  lliat  sen. 

Lord  Hannen.  —  There  was  a  prohibition  of  trading  with  natives. 

Mr  Robinson.  —  That  was  on  the  shore.  I  conline  mvscif  lo  niari- 
timejurisdiclion.  There  was  ajirobibilion  of  Iradingwith  the  natives,  but 
that  was  what  she  iulendcd  to-prevent,  and  what  nations  thought  at  that 
lime  they  had  a  right  lo  prevent. 

The  President.  — There  is  no  prohibition  of  navigation  in  theoi)en  sea. 

Mr  Robinson.  —  There  is  no  in-ohibilion  of  navigation  in  the  open 
sea,  and  no  ()robil'ition  of  whaling  or  lishing  of  any  Kind. 

The  President.  —  There  was  a  prohibition  of  navigating  in  territorial 
waters. 
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Mr  Robinson.  —  Yos,  by  llio  [kiisc,  l)iit  llial  was  withdrawn.  '  lam 
s|)caUiiij;  now  of  llio  linio  al'tcM"  tlie  I'kaso.  nelwocn  1821  and  18(57  there 
was  no  action  of  llnssia  proiiibiting  any  action  ol"  any  kind  by  any 
nation  oi"  the  world  in  IJehrinf;  Sea. 

Senator  Morgan.  —  Kxccpl  trading,'  with  tiie  natives. 

Mr  Robinson.  —  Kxcepl  Iradinj^wilii  the  natives. 

1  do  not  like  lo  I'opeal  myself;  bnt  yon  will  nndersland  I  am  talking 
of  trading  on  the  liigli  seas  and  maritime  jurisdiction.  Trading  witii  the 
natives  is  an  act  done  as  lo  the  coasts,  not  with  reference  to  tiie  sea. 

Senator  Morgan.  —  What  reason  could  Uussia  have  had  for  prohi- 
biting it? 

Mr  Robinson.  —  She  wished  to  keep  the  trade  of  the  country,  I  sup- 
pose. 

Senator  Morgan.  —  What  trade,  —  liie  fur  trade.' 

Mr  Robinson.  —  1  cannot  say,  —  every  kind  of  trade. 

Senator  Morgan.  —  They  had  not  any  other  tiiaf  I  know  of. 

Mr  Robinson.  —  No;  furs  would  be  the  only  thing  they  could  get 
from  the  ualivos,  but  then  lliey  would  lake  other  things  to  the  natives, 
and  1  take  it  the  trade  was  in  supplying  things  to  the  natives  and  getting 
in  exchange  fni's.  That  is  carried  on  on  the  coast,  and  has  nothing  lo  do 
with  mai'itime  jurisdiction. 

Senator  Morgan.  —  That  would  depend  on  how  it  was  carried  on. 
Snp|>oso  il  was  in  canoes? 

Mr  Robinson.  —  I  do  nol  think  that  that  would  make  Ihe  least  diffe- 
rence, because  canoes  must  land.  It  is  true  that  I  may  trade  in  a  cauoc; 
but  then  I  must  laud,  and  1  do  not  think,  if  the  natives  should  come  out 
within  the  three-mile  limit  in  a  canoe,  it  would  make  any  dilFerence,  be- 
cause it  would  be  within  the  territorial  jurisdiction. 

Senator  Morgan.  —  The  general  idea  was  that  Hussia  .isserted  that 
they  were  interested  in  the  protection  of  the  fur-bearing  animals. 

Mr  Robinson.  —  Not  that  I  know  of  especially.  On  paper  she  asser- 
ted un(iuestioual)ly  jurisdiction;  but  I  do  not  talk  about  what  she  asser- 
ted, because  she  asserted  it  for  a  short  lime,  and  then  withdrew  it.  If 
she  did  nol,  I  am  wrong;  but,  as  a  matter  of  fact,  the  rights  she  exercised 
were  in  no  sense  whatever  exclusive  as  lo  Hehring  S(>a,  and  1  do  not 
know  any  instance  wliicli  puts  an  end  lo  that  argiimout  more  thoroughly 
and  emphatically  than  the  fact  that  she  was  askcil  to  stop  whaling  in 
liehring  Sea,  and  said  she  could  not  do  il,  —  it  would  be  contrary  lo 
her  Treaties  of  1825  and  I82."i.     I  have   done  with  that,  and  I  am  sorry 

I  omitted  it  in  dealing  with  the  first  four  points.  I  only  cull  attention  to 
it  to  show  that  the  doctriiK!  of  ac(juicscence  has  no  a|)plication  whatever. 

II  may  be  adinilled  that  if  she  had  done  anything  which  would  have  im- 
plied a  prohibition  of  pelagic  sealing,  if  it  had  existed  and  she  had  known 
of  it,  it  would  have  been  open  lo  Ihe  United  Stalt's  lo  contend  that  she 
woulil  have  |)rev(Mitcd  il. 

Now,  I  was  proceedinglocunsiderlheclaimof  properly  made  on  the  part 
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ol  the  United  States  and  the  {^rounds  on  whicli  Ihey  |)ut  it;  and  I  have 
said  I  (ind  a  dil'ficully  in  ascertaining  with  salislaelion  to  myself  whether 
they|uittlicirrlaini  on  niunicipal  law  or  on  international  law,  or  on  holh. 
They  have  aright  to  put  it  on  either  or  ou  any  law.andin  the  alternative; 
and  perhaps,  Iherelbre,  it  is  better  to  dismiss  it  wilhoutdistinclion.  When 
I  (iiid,  for  example,  that  they  refer  to  Hlarkstone  for  their  |)ropositions 
as  they  do,  they  arc  there  of  cuirse  claiming  under  municipal  law;  that 
is  to  say,  they  cile  a  long  passage  from  lUackstonc  at  jjage  ii,  and  they 
say  under  lliat  llicy  have  a  right  per  indiis/riaiti.  Tliat  is  a  claim,  of 
course,  by  municipal  law.  So  I  understand  my  learned  friend  Mr  Phelps' 
Argument  at  page  132,  where  he  first  says  that  under  the  principles  of 
municipal  law  they  would  have  a  properly,  but,  on  the  the  broader  prin- 
ciples of  internalional  law  their  right  is  still  more  clear.  There  tlioy 
claim  it  on  both.  They  say  in  elfert,  "  We  have  the  right,  in  all  tliese 
aspects,  in  (he  seal  herd  or  in  the  industry  ";  and  we  jbave  it  under 
municipal  law  or  internalional  law,  or  both. 

Now,  what  I  desire  to  do  is  to  call  attention  to  the  propositions  which 
they  themselves  put — and  I  think  I  ha\e  referred  the  Tribunal  to  the  pages 
at  which  they  are  found  —  as  showing  (and  for  that  we  are  indebted  to 
them)  clearly  and  delinitely  the  grounds  on  which  they  rest  Iheir  claim  to 
properly.  They  are  i»ages  i?,  oO,l)l  and  132. 1  have  attached  greatimpor- 
tance  to  these  propositions  as  so  stated,  and  I  think  they  are  not  staled 
dilferenlly  on  Ihesc  dilVerenl  piiges,  but  that  they  subslanu.wly  result  in  the 
same  proposition.  1  atlacli  importance  to  them  for  this  reason;  that  I 
cannot  but  believe,  looking  at  it  as  if  I  had  drawn  it  myself,  llial  those  pro- 
positions are  au  attempt  on  the  part  of  Mrdartcr  and  Mr  Phelps  so  to  put 
their  claims  as  to  steer  clear  of  all  those  principles  of  municipal  law  based 
on  the  analogy  of  other  animals  which  they  must  feel  had  to  be  overcome. 

We  have  then  lo ascertain  — -and  I  try  lirst  lo  conline  myself  to  these 
claims  based  on  municipal  law — are  those  propositions  true  in  fact?  and  if 
they  are  true  in  fact  would  tluiy  sustain  the  daiiK  m  law?  I  would  desire 
to  refer  lirst  to  page  i7,iii  which  I  think  there  is  as  much  that  is  open 
to  comment  as  on  any  other  similar  page  in  any  other  legal  controversy 
that  it  has  ever  been  my  lot  to  sec  I  refer  to  the  printed  argument  of  the 
United  States.  They  say  that  according  to  the  doctrines  which  they  have 
adverted  to,  which  are  doctrines  taken  from  Blackstonc  and  IJracton,  the 
essential  facts  which  render  animals. 

commonly  designated  as  wild  the  siilijccis  uf  piopcrty,  not  only  while  in  the  actnal 
custody  of  lliL'ii'  inaslcrs,  Imt  also  when  tein|iuraiily  absent  thiM'L'  Ironi,  are.  — 


what  they  go  on  to  slate.  .Now  I  understand  them  to  say,  in  substance, 
that  what  they  are  ^'oing  lo  slate  practically  renders  animals  which  would 
otherwise  be  regarded  as  animals  fcnv  /tatinw  animals  of  the  domestic 
class  or  which  have  been  tamed  or  reclaimed.  I  need  hardly,  of  course, 
point  out  that  there  are  three  classes  of  animals  —  one  domestic  beyond 
doubt,  which  are  born  domestic  and  continue  so;  then  there  are  animals 
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feix  na/iirw,  born  of  lliut  nature  and  continuing  of  llial  nature;  and  llien 
animals  frne  natiine  which  by  the  act  and  conduct  of  man  liave  iiad  their 
nature  so  cliaujjjed  lliat  tlicy  have  been  taken  out  of  liio  chiss  of  wikl  ani- 
mals and  placed  in  the  class  of  domestic  animals.  With  regard  to  those 
animals  they  continue  in  the  latter  class  only  so  long  as  their  change  of 
nature  remains.  \\'e  all  know  this,  and  I  do  not  desire  to  delay  the  Tri- 
bunal in  discussing  elementary  mailers.  [  only  refer  to  it  to  show  how  I 
view  their  proposition.     Now  they  first  say — 

the  can;  and  induslr;/  of  man  acliii;;  upon  a  nalural  disposition  of  the  animals  to  rn- 
turn  to  a  placo  of  wonted  rt'sorl  secures  tlielr  voluntary  and  habitual  return  to  his 
custody  and  |)ower. 

Now  lei  me  ask,  is  that  statement  as  applied  to  the  seals  founded  in 
fact,  lias  it  a  shadow  of  foundation  in  fact?  1  Ihiak  I  may  lest  that 
by  this  simple  proposition,  is  it  possible  to  say  thai  ijuu  secure  a  cer- 
tain coiH'se  of  conduct  by  your  act  when,  as  a  mailer  of  fact,  that  result 
woidd  have  been  more  certainly  secured,  oral  least  as  certainly  secured, 
if  you  had  done  nothing. 

Now  thai  is  pulling  it  shortly,  is  it  not  pulling  it  conclusively — Is  there 
any  answer  to  it?  Can  it  be  said  llial  I  secure  something  by  what  I  do 
when  llial  thing  would  have  certainly  happened  if  I  had  done  nothing  and 
had  nol  been  near  the  place.  There  is  no  logic  in  saying  that  a  certain 
consequence  happens  from  a  certain  cause,  if  the  consequence  woidd  have 
happened  wilhoiil  the  cause.  Would  those  seals  have  reliu'ned  if  the 
United  Slates  had  done  nolhing.  Does  anybody  doubt  if?  If  they 
would,  bow  is  it  possible  to  say  that  Ihe  United  Slates  have  secured  the 
return? 

Now  that  seems  a  short  argument;  but  is  there  any  answer  lo  il?  If 
animals  are  coming,  and  I  know  they  are  coming,  and  I  get  out  of  their 
way  when  I  see  them  coming,  in  order  lo  make  certain  thai  lliey  will 
come,  does  anything  I  do  secure  llieir  coming  except  my  gelling  out  of 
their  way?  Do  the  United  Stales  do  anything  more?  Is  il  possible  to 
say  thai  Ihey  do  anylhiug  more?  If  they  showed  lliemselves  visibly,  the 
seals  would  not  come  —  we  all  know  that.     So  much  for  this  assertion. 

Can  il  ho  said,  willi  any  show  of  reason,  —  I  do  not  desire  lo  enter 
into  nic(!  iii-guments,  —  can  it  be  asserted,  with  any  shadow  of  reason, 
llial  Ihey  secure  their  I'elurn?  Lei  me  ask,  if  there  are  other  seals  (and  Ihe 
illustration  has  been  put  before),  as  there  well  may  be,  for  our  knowledge 
is  nol  complete —  if  there  are  other  seals  which  resort  to  other  Islands 
nol  yet  known,  as  these  seals  do  lo  the  I'ribilof  Islands,  what  does  man 
do  on  the  I'ribilof  Islands,  lo  secure  their  return  to  these  Islands, 
that  is  nol  done  on  the  other  Islands  lo  secure  their  return  lo  those 
Islands?  If  they  return  to  those  Islands  by  the  imperious,  imclian- 
geable  instincts  of  their  nature,  as  they  return  lo  the  I'ribilof  Islands, 
has  man  any  share  whatever  in  securing  their  return?  Unless  il  can  be 
answered  in  the  aftirmalive,  our  proposition  is  complete.     Can  il  be? 


If  man  were  lo  disappeiir  IVoiii  llie  faco  (,!'  (lio  oartli,  and  loave  Hie 
l'ril)il()f  Islands,  il  would  l)c  morn  cci'lain  thai  Ihc  seals  would  rcliirn  than 
it  is  now,  liocausn  il  is  Jusl  possible  lliat  somelliing  done  l)\  man  iniglil 
friglilcn  some  of  llicni  away. 

Then  the  next  statement  wk  have  is  :  thai  man  secures  their  volun- 
tary and  haliilual  I'etin'u  to  his  custody  and  power.  When  you  speak 
of  securiiif^  the  volnnlaiy  retiiiii  of  a  wild  animal  —  and  for  the  pn;- 
senl  I  am  assuminj;  they  are  wild  animals  lhoiif.di  I  know  there  is  an 
indicalion  Ihroujjhoiit  their  case  that  lliey  are  domestic  animals,  either 
domeslie  animals  by  nature  or  hecausi^  Ihey  are  I'l'daimcd  —  hut  assnniiiifi 
for  a  moment  Ihey  arc  wild  animals,  what  is  the  meaning;-  of  saying  that 
they  voluntarily  I'elurn  to  the  custody  of  man? 

It  either  means  nolhin;;,  or  it  means  that  they  kuowinfily  return 
knowing  that  man  is  there  and  wishinjii;  lo  he  in  his  custody,  just  as  a 
wild  animal,  reclaimed  and  lamed  hy  me,  returns  to  my  custody  and 
power,  because  I  have  induced  it  so  to  do  by  the  expectalion  of  food  or 
sormelhiuf;  else  which  he  can  ij;ot  from  me.  .Numerous  inslances  may 
be  put.  Suppose  I  have  on  my  land  a  den  of  hears  or  any  other  wild 
animal  —  I  do  not  care  wbelher  it  is  bears,  phcasanls,  or  rabbits.  It 
is  very  jiossible  that  the  bear  may  be  retm'niiij;  and  thai  he  would  not  re- 
lurn  if  he  saw  me,  but  does  return  because  I  keep  out  of  his  way.  Can  I 
be  said  to  secure  bis  return?  Can  I  be  said  lo  secure  to  rclnrn  of  the  phea- 
sant or  rabbit?  .Much  more  can  it,  I  Ihink,  be  said  there,  because  they 
would  not  rctiUMi  either  to  the  preserves  where  |)heasanls  are  kepi,  or  to 
wai'rens  where  rabbits  are  kept,  in  some  cases,  unless  1  provided  food  for 
them. 

There  may  be  in  addition  other  inducements,  such  as  shelter,  or 
some  other  inducement  ered  to  return,  which  is  olfered  by  me.  There 
is  absolutely  nothing  done  on  the  I'ribilof  Islands;  so  that  when  you 
talk  of  securing  the  voluntary  return  to  their  custody  and  power,  it  is 
not  by  acting  upon  their  instinct.  I  should  have  perhaps  referred  lo  that 
lirsl  —  for  the  proposition  is  that  by  acting  on  a  natural  disposition  of 
the  animals  he  secures  their  return.  How  does  man  act  on  a  natural 
disposition  ol  the  animal  at  all? 

.Again,  I  put  a  similar  proposition  lo  what  I  put  before,  lie  does  not 
act  u|iou  their  natural  disposition  in  any  way.  On  the  contrary,  he  absta- 
ins from  interfering  with  their  natural  disposition.  He  leaves  their  dispo- 
sition to  its  own  natural  operation:  and  because  he  does  not  interfere 
with  its  action,  because  he  does  nol  prevent  them  from  acting  in  accor- 
dance with  il,  he  is  said  to  ad  on  their  nulnial  disposition.  Now,  I 
take  il  that  "  to  act  upon  "  there  means  something  positive,  —  il  must 
mean  doing  something  lo  aU'ect  their  natui'al  disposition  and  loinlluence 
it.  What  man  does  is  carefully  lo  avoid  interfering  with  their  natural 
disposition,  and  to  have  their  natural  disposition  to  its  natural  operation. 
If  he  did  nothing,  their  natural  disposition  woidd  secure  their  return. 
How  can  it  bo  said  then  that  be  acts  on  their  natural  disposition?  .Ml  thai 


—  lit:  — 

he  does  is  to  leave  it  lo  ucl  by  itself.  Then  il  lliiit  is  correct  nnd  accurate, 
the  proposition,  Ik;  it  right  or  wron;;,  sound  or  unsound,  well  founded 
or  ill  I'oniuled,  is  so  .viinple,  that  there  can  be  no  question  about  it. 

If  I  am  right  in  sayiuj,  that  in  neither  of  those  cases  can  you  say  he 
either  secures  their  return  or  acts  on  their  natural  disposition,  then  that 
proposition  is  not  true  in  fiul.  I  mean  it  is  not  supported  by  tiie  facts. 
iMiin  neither  does  act  on  Ihcir  natural  disposition  nor  does  he  secure 
their  return  to  his  custody  and  power;  on  the  contrary,  if  these  animals 
knew  that  lliey  won;  returning  to  man's  custody  and  power  they  would 
not  return,  if  the  wild  animal  who  comes  on  my  land,  to  his  den,  knew 
1  was  llierc  he  would  not  return.  It  is  because  lie  does  not  know  I  am 
there  thai  he  does  return;  and  if  I  wen;  lo  show  myself  he  would  not 
return.  How  then  can  I  be  said,  in  any  reasonable  sense  or  use  of  lan- 
guage, either  to  act  on  thoir  natural  disposition,  or  to  secure  their  return  ? 
If  we  are  right  il  is  imjiossihle  to  assort  that  either  of  these;  things  is  done 
in  the  case  of  the  seal;  and,  of  course,  the  natural  inference  must  be  that 
this  pro|)Osition  is  not  supported  in  its  application  to  these  animals  by 
the  actual  facts  of  the  case;  and  if  falls,  therefore,  without  reference  to 
law ,  because  we  have  not  the  facts  to  which  to  apply  tin;  law. 

Then  it  is  said  that  having  acted  ui)0u  their  disposition  so  as  by  that 
means  to  secure  their  return,  it  is  done  "  so  as  to  enable  him  to  deal  with 
them  in  a  similm-  manner,  and  to  obtain  from  them  similar  benefits,  as 
in  the  case  of  domestic  animals  :  "  it  is  "  the  nature  and  habits  of  the 
animal  wiiicli  enable  man  by  the  practice  of  art,  care,  and  industry  lo 
bring  about  these  useful  results  that  constitute  the  foundation  upon 
which  till!  law  makes  its  award  of  pro|)erty.  " 

.Now  1  venture  to  think,  first,  that  he  does  not  act  on  these  natural 
instincts  at  all  :  and  next,  that  if  he  did  act  on  them,  he  would  be 
doing  only  what  every  hunter  does  in  the  pursuit  of  wild  game;  and 
what  is  the  invariable  course  pursued  by  all  people  who  wish  to  get  wild 
animals  within  Iheir  power;  in  other  words,  what  are  the  invariable 
devices  of  the  hunter?  I  can  conceive  many  cases  in  which  man  does 
acton  the  natural  instinct  of  wild  animals,  and  in  which  he  secures  their 
return,  or  in  whicii  he  secures  their  coning  and  submitting  themselves  to 
his  power.  I  will  take  an  ordinary  case  and  put  the  illustration  —  I  do 
not  wish  by  any  means  lo  be  extreme.  The  natural  instinct  of  the  wihl 
duck  is  to  light  wilh  its  fellows.  I  act  on  Ibis  instinct  by  putting  dummy 
fellows  on  the  water,  and  1  hide  beliind  something  to  get  out  of  the  way.  I 
am  acting  on  their  instinct  there,  so  as  to  induce  them  voluntarily  lo  come 
to  the  decoys  and  submit  themselves  to  my  power,  and  when  they  get 
within  range  I  shoot  Ihem,  and  secure  the  useful  result.  Is  not  that  the 
case  with  every  wild  animal?  —  1  do  not  care  what  il  is  —  I  do  not 
care  whether  is  the  case  of  ducks  and  putting  out  decoys,  or  the  case 
of  wild  animals  and  pulling  out  food  for  them  —  I  do  not  care  in  what 
case  von  do  il —  il  is  just  the  ordinary  device  of  the  hunter  lo  get  the 
animals  lo  volnnlaiily  submit  themselves  to  his  power,  and  to  come  to 
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the  place  wlierc  lie  can  exercise  power  over  llicm.  Take  llie  case  of 
wild  {?t!ose,  wliicli  lias  been  rcfenotl  to.  It  may  lie  said,  lliere  truly  lliat 
man  acts  on  their  instinct,  lie  imitates  the  call  of  their  mates,  and  spreads 
food,  and  endeavours  hy  every  possihle  means  to  induce  tliem  lo  volun- 
tarily sulimit  themselves  to  his  power  and  control;  and  if  they  do  siihniil 
themselves  lo  his  control  to  such  an  extent  as  to  come  within  ran^e,  so  as 
to  enable  him  lo  secure  them,  he  does  secure  them,  and  with  them  the 
useful  result. 

Hut  is  there  any  result  whi<'li  the  United  Stales  obtain  here  except 
the  result  of  ^'eltiiij;  the  animals'  skins?  —  of  beiiifiahle  to  kill  them  and 
securing  the  produce!?  Thai,  I  venture  to  think,  is  the  only  useful 
result,  if  it  can  be  called  a  useful  result;  and  that  useful  result  he  does  not 
obtain  eillier  by  anylhing  he  secures  or  by  any  acliu};;  on  llieir  instinct. 
If,  then,  be  does  neither  of  those  things,  how  can  il  be  said,  as  it  is  said 
in  the  conclusion  of  that  sentence,  that  il  is  the  practice  of  art,  care  and 
industry  on  the  part  of  man,  which  brings  about  useful  results?  What 
"  art  "  does  he  practise,  except  that  art  which  a  hunter  practises  lo 
deceive  and  delude  wild  animals  ?  What  industry  does  he  practise 
except  llie  industry  of  killing  them  and  si'lli'ig  their  skins  ?  Is  not  every 
singlcelementin  that  proposition  unfounded  in  fact?  If  it  be  unfounded 
in  fact,  then  it  is  unnecessary  to  discuss  bow  for  the  law  has  any  appli- 
cation lo  it. 

1  myself  do  not  believe,  or  ralhcr  I  submit  that  you  cannot  make 
oul  —  unless  these  animals  are  domestic  animals,  which  I  shall  speak  of 
hereafter  —  that  if  all  these  things  were  done  which  it  is  argued  would 
give  property,  there  is  any  law  to  warrant  such  inference.  Suppose 
they  are  wild  animals  —  1  am  assuming,  of  course,  all  along,  that  they 
retain  that  class  still  and  have  iiol  changed  oi-  been  diverted  from  it  by 
any  act  on  the  pari  of  man  —  it  they  are  wild  animals,  and  if,  as  a  matter 
of  fad,  man  does  ad  on  'heir  natur'al  disposition  to  secure  their  volun- 
tary return —  il  cannot  be  voluntary  because  if  they  knew  he  was  there  they 
would  not  come  back —  but  if  be  secures  their  habitual  return  to  his  cus- 
tody and  power,  so  as  to  make  the  same  use  of  it  as  in  thi;  case  of  do- 
mestic animals,  so  as  kill  and  eat  them  or  sell  them,  and  thus  secure  the 
useful  result  —  if  he  does  all  that,  what  does  he  do  with  regard  to  the 
seals  that  the  hunter  does  not  do  in  the  case  of  every  oilier  wild  animal. 
He  acts  on  their  instinct  and  so  secures  their  return,  and  obtains  the 
useful  result.  I  submit  therefore  that  it  is  indilTerent  whether  these 
facts  which  are  here  stated  are  true  as  fads,  which  I  have  endeavored  to 
show  that  lliey  are  not.  or  whether  they  are  not  true.  If  they  are  true  as 
facts  we  submit  there  is  no  law  which,  by  reason  of  them,  gives  any  pro- 
perty in  lli(!  people  who  practise  these  arts. 

.My  friend  says  this  species  of  properly  is  well  described  as  property 
j>er  indimtrium.  .\ow  you  have  only  to  read  HIackslonc  or  Itradon,  or 
any  other  anthority  on  the  subject,  and  you  will  see  that  iii(li/!<lriii  as 
there  described  is  of  a  wholly  dill'erent  character. 


—  14l!t  — 

Perhaps  I  may  as  well  siiy  here  Ihal  il  is  (lirfiriill  to  cnndiicl  an  tirj^ii- 
ineiil  of  this  sort  in  any  sort  of  onier;  and  llicro  is  a  mailer  wliicli  may 
roiiii'  i:i  iiiiVN  well  as  at  any  oilier  stage,  a  matter  wliicli  lias  been  already 
referred  to  :  namely  animus revertciuli,  and  the  a|)|tlieation  which,  in  my 
view,  it  has  to  lliis  case.  I  submit  as  an  incontestable  proposition  of  law 
that  it  has  no  application  whatever  to  this  case,  unless  these  animals  are 
lame  and  reclaimed  ;  and  then  ilcan  have  no  application  unless  there  has 
been  previous  possession  taken  ofthem;an(l  then  that  its  only  application, 
purpose  or  value,  is  as  an  item  of  evidence  tendini;  to  show  that  they  have 
been  reclaimed;  and  as  a  necessary  coiiseijuencf!  from  that,  that  it  has  no 
application  wlialever  unless  this  animus  rererlendi  is  produced  by  the  act 
of  man. 

Now,  let  U9  see  whether  that  is  a  correct  statement  of  the  law.  In 
the  first  |)la('e,  in  the  case  of  domestic  animals,  iitiimu.i  rcrcrtriuli  has 
no  application  and  no  place  at  all,  because  it  is  not  wanted.  It  makes 
no  possible  ditlerence,  if  my  Iiorse  or  cow  strays,  whether  they  have  the 
animus  rpn'riPiH/i  or  not.  They  are  my  property  wherever  they  go  to, 
wherever  1  can  follow  them,  and  wherever  I  can  lind  them.  If  a  horse  or  a 
cow  strays,  ilisopten  because  of  the  instinct  to  gethack  to  some  place  with 
which  he  is  better  acquainted,  and  in  which  he  has  lived  longer.  In  the 
case  of  wild  animals,  il  is  has  no  application,  for  a  totally  ditl'erenl  reason. 
Il  is  absolutely  useless,  and  has  no  value  as  indicating  or  rather  tending 
to  prove  property.  \  rabbit  which  leaves  my  warren  and  a  pheasanlwhich 
leaves  my  preserve  have,  uncpieslionably,  auimux  rerrrti'iidi;  but  that  does 
not  give  me  properly  in  them.  My  rabbit  may  leave  its  burrow  on  my 
land,  and  may  cross  the  boundary  to  my  next  neighbour, and  while  I  am 
looking  at  il  he  may  shoot  il.  I  may  protest  against  il,  or  beg  him  not  to. 
'•  I  may  tell  him  ".That  animal  has  just  left  my  land  —  il  has  got  young 
on  my  land  and  will  return  to  them  :  leave  him  alone.  "  .My  neighbour 
may  say,  "  I  am  very  sorry;  but  he  is  on  my  land  and  I  am  going  to 
shoot  him.  "  lie  may  shoot  him  and  appropriate  him,  I  and  have  no  sort 
of  recourse.  There  is  nothing  clearer  there  than  the  animus  revertendi. 
lie  does  not  deny  it;  he  is  not  concerned  to  deny  it,  but  he  simply  says, 
"  Here  is  a  wild  animal  on  my  land  :  if  I  can  appropriate  him  to  myself,  I 
have  a  right  to  ilo  il;  and  1  am  going  to  do  il  Your  protestations  have 
no  force  or  value  whatever.  The  law  is  on  my  side,  and  I  am  going  to 
lake  advantage  of  my  rights  under  the  law  ".  I  believe  thai  is  a  pro- 
position which  nobody  having  looked  into  the  subject  will  attempt  to 
dispute. 

If  then  animus  veverlendi  has  no  application  to  either  of  those  two 
classes,  the  only  one  remaining  is  those  animals  which,  being  born  ferx 
nulurx,  have  become  by  the  act  of  man  so  tamed  or  reclaimed  that  tliey 
have  passed  from  the  class  of  wild  animals  into  that  of  domestic  ani- 
mals. .\nd  then,  if  you  desire  '  ;  rove  thai  lliougli  once  wild  they  have 
now  become  reclaimed,  if  you  can  show  that  they  have  a  disposition  to 
return  and  that  thai  disposition  to  return  was  created  by  you,  il  might 

179 


-   ilio  - 

liavo  some  lone  anil  miIih'  us  ii  iiiccc  of  (ivitlciMi^  lo  show  iTtlainalioii 
ami  taming;  olliurwise  il  has  iioiic.-- 

Takc  this  siiii|ilf  iiislaiitc.  1  latcli  a  fox,  or  any  oIIkt  wild  animal, 
I  tlo  nol  carr  what,  ami  havinj,'  ^ol  him  I  lvfc|)  him  fur  a  day  ami  lt<l 
liini  go.  lie  guns,  and  in  hi»  tirsl  inslanl  of  I'righl  luavos  my  tunitoiy. 
Hoyoud  all  qiu'slion  liti  is  going  lo  ri'lnrn?  lie  is  going  lo  relnrii  hi-canso 
l)u  has  gol  his  lionn!  on  my  land  and  is  accnsloiniMl  lo  il,  or  ho  has  gol 
yonng  on  my  land  and  naliiial  instinct  |)i'om|ils  him  to  rctniii.  Itnl 
that  has  no  weight  or  (dficary  in  enaliling  mo  lo  clainj  itropeiiy  in  liim, 
sini|ily  Ix'causc  I  had  nothing  lo  do  with  |)i'odncing  il.  If,  on  the  other 
hand,  I  hav(>  ki.>|il  a  wild  animal  so  long  thai  hy  feeding  it  iind  laming  it, 
or  hy  eonlining  il,  when  il  leaves  my  plaee  il  intends  lo  return,  nol 
in  ohcdieme  lo  any  instinct  produced  by  nature,  hut  in  cons(>qucncc  of 
what  I  have  done  lo  it,  and  il  desires  lo  return  to  me  for  the  purpose  of 
protection  or  feeding,  or  whatever  it  may  he  which  il  is  accustomed  lo  gel 
from  me,  then  I  can  point  to  thai  animiis  reverlendi  as  evidence  lo  show 
that  I  have  reclaimed  thai  animal,  and  thai  it  has  passed  from  Ihe  category 
of  wild  animals  into  thai  of  lame. 

Itut,  in  order  to  pass  from  one  class  into  another,  theie  nmst  be  a 
change  in  Ihe  animal's  nature;  —  thai  is  the  whole  story.  There  must 
be  a  change  in  the  nature  of  the  animal,  a  change  lo  the  nature  of  a 
domeslic  animal;  and  that  change  must  have  been  wrought  in  il  by  man. 
Now,  lei  us  apply  llial  to  the  seals.  Can  anyone  pretend  lo  say  for  an 
instant  thai  any  change  in  the  nature  of  these  seals,  good,  bad  or  indilTe- 
"•enl,  of  any  s(jrl  or  Uind  has  been  |)roduced  by  man?  In  what  respect  do 
the  seals  freiiuenling  an  uninhabilcd  Island,  —  an  island  never  yet  disco- 
vered, or  an  island  diseoveied,  say,  a  week  ago  or  a  month  ago,  —  in 
what  respect  do  the  habits  and  nature  of  those  seals  differ  from  the 
nature  of  the  seals  on  the  I'ribilof  islands? 

Unless  il  can  be  pointed  out  that  there  is  some  change  in  the  nature  oi 
the  animal  which  attaches  and  belongs  to  the  seals  of  the  I'ribilol 
Islands,  as  opjiosed  to  the  seals  of  the  other  islands  that  I  have  referred  lo, 
then  it  cannot  be  said  that  there  is  any  change,  or  thai  the  United  States 
have  produced  any  change;  and  the  animal  remains  jusl  as  il  was,  a 
wild  animal. 

Senator  Morgan.  —  Hi.'  you  would  nol  insist,  I  su|)pose,  thai  the 
change  in  the  natutool  the  .1.  imal  from  domestic  to  wilil,  when  brought 
about  by  the  interbneiu'  o'."  man,  would  give  a  right  of  property  to  any 
one  who  might  ca|)ture  il,  as  res  nitUiiis;  as,  for  instance,  if  a  man  has 
a  coll  on  his  hmd,  and  by  harsh  Ireatmenl  or  in  some  other  way  alarms 
it  so  thai  it  becomes  as  wild  as  a  deer,  he  still  would  not  have  lost  his 
property. 

Mr  Robinson.  —  If  I  were  lo  altempl,  wilh  deference,  lo  answer  that 
question,  I  should  have  to  go  back  into  speculation  with  reference  lo 
the  nature  and  habits  of  animals  which  are  hardly  worth  reverting  to.  I 
believe  one  great  writer  has  said  that  all  animals  originally  were  domes- 
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lir,  ami  Unit  lliose  tliul  iirt;  \\\U\  liiiv*'  Uwu  ri>n(lon>il  so  simply  l)y  liiobni- 
liilily  nl'  man. 

Senator  Morgan.  —  Kiit  if  yoii  aru  ri^lit  lliat  a  nvIUI  animal  can  lio 
(amcd,  and  hci-omos  |>ro|M'rly  liccaiiso  yon  liav(!  rendered  il  lame  liy  kin- 
dness, ci  inol  you  turn  a  (amo  animal  inlo  an  animal  fcrx miliini-  hy  lua- 
snn  of  your  liarsli  Irealmenl? 

Mr  Robinson.  —  I  musleonfesslliall  have  noverlhouKlilof  eonsiderinj? 
Iliat  (|ut'slion  as  it  could  nol  possilily  arise.  At  tlio  same  time  I  do  not 
believe  lliat  1  can  make  my  cow  a  wild  animal  by  any  amount  of  bruta- 
lity. 

Senator  Morgan.  —  I  sbould  (bink  not  myself. 

Mr  Robinson.  —  .And,  fnrlber,  I  do  nol  believe  tliat  any  law  can  be 
found  to  say  so;  but  1  can  make  a  wild  animal  a  tamo  animal,  and  tlierc 
is  al)undanl  law  for  lliat.  Tliere  arc  many  cases  wliere  we  lind  the 
law  laid  down  as  niKiueslioiiable,  or  at  all  eviMils  \vliere  lias  not  beiMi  (jues- 
tioned,  and  in  sucli  cases  I  do  nol  trouble  myself  to  liunl  out  wbtiu-."  tlie 
converse  is  true,  or  upon  wlial  llio  law  stands,  because  I  know  lint  it 
is  tlie  law. 

Senator  Morgan.  —  if  llie  dominion  over  it  is  tbe  same  witboul 
cultivation  ns  wilb,  il  seems  lo  me  il  makes  no  difference. 

Mr  Robinson.  —  Yes,  but  I  understand  tlial  wlial  you  sn;,'gosl  is  a 
speculative  \ii-w.  You  certainly  can  make  a  wild  animal  a  tame  one;  bill 
wilb  reference  lo  makiu}^  a  lame  one  wild,  I  can  only  say  tbal  Ibe  law 
does  not  allow  il.  I  never  beard  of  a  law  llial  allows  it,  and  never  beard 
of  a  wild  liorse  Ibat  once  was  a  lame  borse,  or  of  a  wild  cow  Ibal  once 
was  a  tame  row.  !  do  nol  Ibiiik  tbe  lliiiig  is  possible.  Tlial  is  all  Ibal 
can  be  said. 

Willi  great  deference,  one  could  suggest  excellent  and  nnlnral  reasons 
for  il.  I  do  not  lliink  a  man  wlio  lias  boiigbt  a  valuable  animal  and 
paid  a  large  price  for  il  lose  liis  properly  in  it  simply  because  be  treats  il 
brnlally  and  creates  an  aversion  in  tbe  animal  to  liim,  and  il  Iberefore, 
becomes  ferocious.  We  know  llial  some  liorses  are  very  dangerous, 
so  in  Ibe  case  of  Texas  steers  wlicb  occasionally  ntam  the  Streets  of  New 
York  and  frequently  do  damage,  but  I  never  beard  lliat  tlicy  were  wild 
animals,  lliougb  they  are  infinitely  more  dangerous  and  dcslruclive  than 
many.  I  can  say  notliiiig  more  as  to  thai.  Willi  regard  to  the  question 
you  bave  put  lo  me  1  reply  there  is  no  possibility  in  law  of  making  a  tame 
animal  wild,  while  il  is  clearly  jiossiblc  lo  make  a  wild  one  tame.  That 
is  the  only  answer  that  I  can  give. 

Then  again,  let  me  put  wlial  has  been  put  by  my  learned  friends 
within  a  very  sliorl  lime,  and  which  I  only  advert  to  for  the  sake  of  a  few- 
remarks.  What  would  be  the  result  of  this  property  being  in  the 
United  Slates?  They  claim  the  linding  llial  these  siuils  are  the  property 
of  the  United  Stales,  which  must  mean  that  il  is  prohibited  lo  all  per- 
sons to  destroy  them. 

I  seldom  venture  lo  projihesy,  and,  1  should  nol  dream  of  doing  il 
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now  if  I  were  nol  proplicsying  in  llie  Company  of  a  person  in  wliom 
I  iiavc  the  ronlidiMicc  llial  I  liuvc  in  Senator  Morgan:  hut  a  speech  of 
Iiis  v.as  read  liero  says  some  time  ago  in  whicli  lie  says  thai  Ihc  Pacific 
fishei'ies  are  doslined  to  htjcome  more  important  tlian  tlie  AtUmtir.  For 
myself,  having  hccii  to  tlial  eoasl  several  limes,  I  may  say  tlial  1  think 
they  will,  and  may  become  so  in  a  shorter  lime  than  people  who  have 
never  seen  that  part  of  the  country  are  inclined  to  believe.  When  they 
do  become  of  importance  the  seals  in  all  probability  will  go,  and  no  laws 
will  save  them,  for  (he  reason  that  public  opinion  will  be  against  them. 
Wliencver  the  seals  come  into  conllict  with  the  food  fishes  in  thai  part  of 
the  worhl  the  fate  of  the  seals  is  decreed;  no  regulations,  no  laws,  no 
statutes,  will  ever  be  availai)lc  oretVectnal  to  save  them. 

The  President.  —  I'erhaps  you  will  have  to  consider  that  feature  of 
the  case  on  the  question  of  Regulations? 

Mr  Robinson.  —  !  am  bringing  it  to  the  allenlion  of  the  Tribunal  for 
that  simple  reason,  it  was  well  said,  I  forget  by  whom,  that  laws  were 
iike  water,  they  could  never  rise  higher  than  their  source,  that  source 
being  public  opinion ;  and  it  makes  no  diflerenco  what  Statutes  are  on 
the  i!alute-b()ok,  or  wliat  is  the  municipal  law  of  any  country.  If 
that  law  has  for  its  objecl  to  protect  seals  as  against  a  food  fish,  in  that 
part  of  the  country  the  law,  cannot  be  enforced  because  public  opinion 
will  be  against  it. 

What  is  the  elTect  of  what  our  friends  are  asking  this  Ti'ibunal  to  de- 
clare? That  these  seals  are  their  property?  II  is  (luilo  impossible, 
if  they  are  their  properly,  to  get  rid  of  Hie  effect  of  that  linding,  because 
they  are  their  properly  wiiorover  Ihcy  go  and  whatever  Ihey  are  doing. 
No  man  has  a  right  to  destroy  them.  He  must  aiiswerlo  their  owners  if 
he  does.  Now,  if  they  should  become  injurious  to  the  tisheries  industry 
as  they  |)ossibly  may  —  and  I  say  possiI)ly  because,  confident  as  I  am  of 
the  prediction  alluded  to,  it  is  still  only  a  jossihility  —  we  know 
that  the  canning  industries  are  enormous  and  are  growing  year  by  year: 
and  we  know  that  the  seals  feed  and  feed  in  increasing  quantilies  upon 
the  lish  which  support  (hose  industries.  Now,  suppose  the  seals  should 
^'allier  at  the  mouth  of  the  Kraser,  where  some  of  these  largest  Canneries 
are,  as  it  is  only  natural  they  should;  and,  as  the  salmon  close  in  (o  go 
up  the  Itiver  the  seals  should  also  close  in  and  destroy  them? 

Senator  Morgan.  —  Is  (here  any  evidence  (hat  (hey  have  overdone  so? 

Mr  Robinson.  —  There  is  evidence  that  they  follow  (he  fish. 

Senator  Morgan.  —  Hut  I  am  (alking  of  (he  Salmon  Fisheries  at  the 
mouth  of  the  Fraser  Hiver,  or  any  other  Hiver? 

Mr  Robinson.  —  If  yon  ask  me,  if  I  have  any  evidence  (lia(,  be- 
cause salmon  have  collected  at  the  mouth  of  tiie  Frafer,  therefore  seals 
have,  I  cannot  say  that  I  have.  Hut  I  am  content  to  ask  any  member 
of  the  Tribunal  if  that  is  not  to  he  ap|)rehended. 

Senator  Morgan.  ^  I  merelycnquired  if  there  was  r.uy  evidence  of  it? 

Mr  Robinson.  —  No  ;  there  is  none. 
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The  President.  —  Where  is  the  Fraser  River? 

Mr  Robinson.  —  II  is  6  or  8  miles  to  the  north  of  Vancouver,  near 
the  hne  of  tlie  imundnry. 

General  Foster.  —  That  is  an  interior  water. 

Mr  Robinson.  —  Yes;  it  is  an  interior  water. 

The  President.  —  Near  to  the  line,  of  course,  taken  by  the  seals? 

General  Foster.  —  And  it  empties  into  an  interior  water. 

Mr  Robinson.  —  Yes,  just  where  the  seals  would  come. 

General  Foster.  —  No;  that  is  why  I  make  the  point,  it  empties  into 
an  interior  water. 

Mr  Tupper.  —  Which  connects  with  the  Pacific  Ocean. 

Mr  Robinson.  —  .\t  all  events,  I  accept  that  statement.  I  know  the 
Fraser  very  well  and  have  been  up  it  some  distance. 

The  President.  —  is  it  the  mouth  of  a  channel? 

Mr  Robinson.  —  It  empties  into  one  of  those  channels;  but,  if  Gene- 
ral Foster  has  been  there,  I  have  nothing  to  say.  I  have  been  there,  and 
have  seen  the  month  of  the  Fraser;  and,  if  I  was  asked  where  it  emptied 
itself,  I  should  have  said  it  emptied  into  the  sea. 

The  President.  —  If  you  have  both  been  there  and  cannot  agree  upon 
the  facts,  how  shall  ive  get  on? 

General  Foster.  —  We  are  really  both  agreed. 

Mr  Robinson.  —  .\t  all  events,  let  me  take  the  Skena,  which  is  a 
British  Columbian  river.  If  the  Fraser  does  not  empty  itself  into  the 
Ocean,  it  would  make  no  diflercnce,  as  we  know  from  the  evidence  that 
seals  follow  the  (isii  into  interior  waters,  and  I  have  read  evidence  and 
can  point  it  out  that  tliey  are  found  in  interior  waters  following  the 
salmon  and  schools  of  fish, 

Lord  Hannen.  —  Is  there  any  evidence  that  they  follow  them  up  the 
Hi  vers? 

Mr  Robinson.  —  I  believe  not. 

Senator  Morgan.  —  In  San  Juau  de  Fuca  they  pass  in.  Would  it 
incommode  you,  Mr  Itobinson,  if  I  asked  you  a  queslion  for  my  own  infor- 
mation? 

Mr  Robinson.  —  Indeed,  it  would  not.  Sir. 

Senator  Morgan  —  I  wisli  to  know  what  you  call  interior  waters  are 
those  lying  i).liind  \iincouver  Island  and  along  tiie  coast,  —  are  they 
navigable  waters? 

Mr  Robinson.  —  Yes. 

Senator  Morgan.  —  Are  they  navigated  by  the  ships  of  the  world? 
Mr  Robinson.    -  "V's. 

Senator  Morgan.  —  Going  up  and  down  the  coasts  of  IJritish  Posses- 
sions and  Alaskan  Possessions? 

Mr  Robinson.  —  Yes.  You  probably  know  tiiis,  liiat  tiiere  is  regular 
navigation  between  Victoria  and  Vancouver,  and  that  is  Inland  Waters. 
It  is  an  archipelago  of  Islands.  I  have  been  there,  and  can  speak  to  llial. 
If  you  turn  and  look  on  the  Map,  you  will  see  it  in  a  moment. 
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Senator  Morgan.  —  Tliose  wnleis  lie  between  the  Islands  and  the 
main  Continents,  and  are  navigalile  waters? 

Mr  Robinson.  —  Oli!  yes,  I  think  so. 

Mr  Tapper.  —  II  is  a  Steamer  ronte. 

Mr  Robinson.  —  It  is  liie  popular  tourist  route  from  Vieloria  and 
San  Francisco.  In  point  of  fact  i(  runs  alon};lliat  archipelajto,  and  (hat 
forms  the  attraction  of  the  route.  It  is  one  of  llie  peculiarities  of  lliat 
coast  from  Vancouver  to  San  Francisco,  if  I  am  no!  mistaken,  that  it 
is  an  open  coast  devoid  of  islands  or  harbours,  but  from  Vancouver  north 
it  is  a  continual  arcliipela{i;o.  It  would  make  no  diilerence  in  my  arg- 
ument whelhcr  the  seals  come  into  the  iiileiior  waters  to  gel  tiie 
salmon  as  they  are  preparing  lo  |)ass  up  the  Fraser  or  into  the  ocean 
—  I  had,  perhaps,  belter  lake  the  Skena  in  Mrifisli  Colunibia,  which  i 
believe  passes  into  o|)en  water.  I  have  not  spoken  of  it  before,  and  I 
do  not  speak  of  it  |)ositively,  but  I  know  a  canning  industry  is  carried 
on,  and  that  the  salmon  brought  from  the  Skena  —  which  is  another 
illustration  of  some  interesting  statistics  that  my  friends  have  slated  —  is 
said  lo  be  of  a  finci'  character  than  the  salmon  thai  come  from  the 
lower  waters.  When  speaking  of  canned  salmon  I  have  heard  i'.  said,  "Get 
it  from  the  Skena  "'.  Then  take  that  river.  Suppose  the  seals  collected 
there  to  prey  on  the  sidnion,  and  seriously  to  interfere  with  the  canning 
indusli'y,  aslliey  will  do  if  your  view,  sir,  should  be  sustained,  as  it  may  be 
in  a  short  time  —  probably  in  our  time  and  before  very  long —  llial  those 
fisheries  will  become  of  immense  importance  :  on  that  day  those  seals  will 
be  doomed.  They  will  have  no  friends.  Public  opinion  will  be  against 
them,  and  they  will  be  exterminated.  Is  it  possible  that  an  animal  as 
to  which  that  can  l)e  said  with  truth  can  be  the  property  of  an  indivi- 
dual so  that  he  can  own  it  wherever  it  goes  and  be  enlilled  to  protect  it? 

When  we  add  to  that  what  is  not  improbable.  —  for  we  know,  that 
sealskins,  which  are  an  article  of  luxury  and  taste,  may  diminish  in  value, 
that  the  taste  for  them  may  diminish,  and  that  the  seal  industry  would 
then  be  of  little  importance  and  yield  little  return, and  might  not  he  worth 
carrying  on,  while  the  industry  connected  with  the  food  fish  must  be  of 
increasing  importance,  and  of  enormous  value,  and  of  absolute  necessity 
to  the  population  as  a  means  of  subsistence  —  when  we  say  thai  that  may 
bajipcn,  how  is  it  possible  lo  talk  of  prolecling  the  seals,  not  now,  but  for 
all  time,  by  giving  them  as  property  to  any  particular  nation  or  indivi- 
duals. The  thing  is  impossible,  because  il  would  be  contrary  to  every 
interest  of  the  world,  and  to  every  reasonable  |)rinciple. 

Therefore  I  say  that  thai  forms  another  reason  why  this  claim  of 
property  is  not  possible  on  reasonable  grounds.  1  am  not  going  now  into 
nice  principles  of  law  or  citations  of  authority.  I  am  talking  lo  reas- 
onable men  :  and  on  reasonable  principles  I  ask  is  it  possible  to  assign  any 
properly  in  these  animals  that  svill  give  a  right  lo  ["'otect  them  irresp- 
ective of  the  circumstances,  as  they  may  change  from  time  lo  time,  and 
as  the  interest  of  the  wdrld  may  re(piire  them  !o  change?     If  not.  it 
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is  not  |)ossil)le  to  assign  property  in  these  so  als  to  any  particular  nation 
or  to  any  particular  inilividual. 

If  I  were  to  ask  any  ordinary  person  what  the  seal  is  —  and  1  am 
recurring  for  a  moment  to  its  character  in  natural  History  —  what  is  a 
seal?  1  think  the  answer  would  he  without  question  that  it  is  a  marine 
animal,  a  fiee  swimming  animal  ol'  the  Ocean,  and  the  property  ol 
anyhody  who  can  take  it. 

But  it  we  ask  my  learned  friends  here  what  is  the  Alaskan  fur-seal, 
the  answer  is  thai  tlie  Alaskan  fur-seal  is  a  terrestrial  domestic  animal 
and  helongs  to  the  (lovernment  of  the  United  Slates. 

Now  for  what  reason  or  on  what  ground  is  it  tiiat  the  fur-seal  of 
Alaska  differs  from  all  other  fur-seals  of  the  world  which  have  yet  heen 
discovered,  hecause  that  is  the  residt  of  the  definition  now  assigned  to 
them,  that  they  are  terrestrial  and  domestic  ai\inuils  and  the  property 
of  the  I'nited  Slates,  tlic  ordinary  fur-seals  and  hair-seals  all  over  the 
woidd  heing  marine  animals  according  to  the  classilicalion  of  all  Natur- 
alists, and  animals  fcrx  nuliiric  helonging  to  nohody? 

While  I  am  at  that  point  I  may  ask  —  a  question  which  has  always 
been  to  me  one  of  doubt  and  perplexity.  It  is  not  of  great  importance, 
and  my  learned  friends  may  therefore  —  perhaps  I  should  not  say 
"  therefore",  because  1  believe  they  would  do  so  whether  it  was  of  great 
importance  or  not  —  endeavour  to  clear  it  up  for  mo.  1  lind  in  the  United 
Case  at  pages  2Uo  and  296  as  one  of  the  propositions  which  they  say  they 
have  established,  that  it  never  mingles  with  other  iierds.  .\t  page  295 
they  say  that  the  Alaskan  fur-seal  is  essentially  a  land  animal,  and  then 
1  lind  on  the  next  page  it  is  said  it  never  mingles  with  any  other  herd,  and 
the  identity  of  each  individual  seal  when  in  liie  water  can  be  established 
with  certainty.  I  really  do  not  know  what  is  the  meaning  of  that  asser- 
tion. 1  have  seen  seals  in  the  water,  and  how  it  is  possible  for  anybody 
to  say  that  at  all  limes,  when  in  the  water,  the  identity  of  each  indivi- 
dual seal  can  be  cslai)lished  with  certainty,  1  have  been  unable  to  un- 
derstand. 1  do  not  think  it  is  of  great  importance  what  is  meant  by  it, 
but  how  the  statement  came  into  the  case,  and  how  it  is  to  he  supported, 
I  do  not  know. 

If  you  knew  each  seal,  as  the  President  once  suggested,  as  the  shepiiord 
knows  his  sheep,  in  the  millions,  il  would  be  impossible  to  tell  lliem  indi- 
V!'!iially,even  if  you  were  alongside  of  lliem,  and  I  do  not  know  wiiy  that 
^ilogaiiun  is  |)ul  in  or  what  is  the  meaning  of  il.  I  thought  it  meant 
the  identity  of  each  seal-herd;  hut  even  Ihen  it  would  he  wrong,  unless 
it  means  that  it  can  be  eslablished  with  certainty  by  reason  of  its  posi- 
tion and  locality.  If  they  mean  to  say  the  identity  of  each  seal-herd 
can  be  eslablished,  because  you  only  lind  one  herd  on  the  eastern  coast 
and  the  oilier  on  tln^  west. 

Lord  Ilannen.  —  That  is  Hie  meaning  of  il,  I  think.  It  says  it  never 
mingles  with  any  other  herd. 

Mr  Robinson.  —  That  probably  may  be  so. 
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Lord  Hannen.  —  It  means  (he  identity  of  seals  belonging  to  each 
herd. 

Mr  Robinson.  —  Yes,  that  is  the  only  coaslrnction  that  can  be  pnl 
upon  it;  but  it  is  certainly  not  put  plainly.  I  k-  i\v  it  has  struck  others 
besides  myself,  and  I  mentioned  it,  because  I  have  not  known  what  was 
intended  by  it. 

Then,  further,  with  regard  to  its  domestic  nature,  one  thing  is  absolu- 
tely certain,  if  you  look  at  our  Counter  Case.  I  do  not  delay  to  read 
extracts,  but  at  page  113,  there  are  numerous  extracts  which  show  that 
the  seal  is  an  animal  very  easily  frightened  and  terrilled,  and  is  subject 
to  what  we  call  stampedes.  There  are  numerous  extracts  given  there 
which  show  it  is  a  timid  animal. 

1  need  not  stop  to  read  the  extracts,  nor  to  insist  upon  the  proof, 
for  we  have  it  in  evidence  that  all  precautions  are  taken  by  the  United 
States  upon  the  Islands  for  the  purpose  of  keeping  men  out  of  their  sight, 
and  of  not  going  near  them,  not  frightening  them,  not  terrifying  them; 
they  will  nui  illow  men  lo  smoke;  they  will  not  allow  thcni  to  whistle; 
they  will  no.  i  noise;  they  will  not  allow  dogs  —  every  possible 

precaution  is  taK,       ■>  avoid  IViglitening  the  seals  or  acting  upon  their 
peculiar  sensibility  and  timidity. 

In  addition  lo  that,  how  can  you  call  an  animal  a  domestic  animal  when 
it  is  beyond  all  question  that  for  eight  months  of  the  \oar  it  disappears 
altogether;  its  master  cannot  follow  it,  or  identify  it;  its  master  does 
not  know  where  it  is;  and  it  would  die  if  it  remained  with  him? 
If  they,  here  again,  insist  on  the  anhntts  rervrlendi  at  the  end  of  that 
time,  I  would  say,  what  |)robably  I  should  have  heller  put  in  its  proper 
place,  there  is  no  instance  1  know  of  in  whicli  the  migratory  instinct 
of  returning  to  any  place  has  been  relied  upon  as  animus  rererleiuli  [aw- 
ding  to  enable  a  person  to  acquire  the  right  of  properly,  or  where  it  has 
been  called  the  niiiinas  rererteiuli  to  which  the  law  applies.  If  there  be 
miimiis  rcrcrlendi,  what  has  pu//.led  me  in  lliis  .  .e,  and  1  should  like 
very  much  to  see  if  it  can  be  answered  salisl'actorily,  is,  who  has  the 
best  right  lo  claim  Ihe  anitiuts  mertcndi.  The  nalions  who  are  all  inte- 
rested in  the  Pacific  Ocean  may  say  they  have  the  annniis  revvrleinii  to 
the  Ocean,  imperious  and  unchangeable,  —  more  imperious  and  more 
unchangeable  than  to  the  I'ribilof  Islands,  for  (his  reason  :  if  the  Pribilof 
Islands  were  submerged  Ihe  seals  would  lind  another  place,  —  1  do  not 
think  anybody  doubts  thai,  though  in  my  learned  friends'  Case  it  may 
be  doubted,  —  but  I  do  not  doubt  that  if  the  I'ribilof  islands  were  tomor- 
row submerged  these  seals  would  lind  some  otiiei'  place  to  haul  up  and 
breed  on,  while  if  anything  luippened  to  Ihe  I'acilic  Ocean  those  seals  must 
die.  They  must  feed;  they  must  go  out  to  the  sea  and  cannot  remain  on 
the  Islands.  Then  I  put  myself  in  the  position  of  a  person  interested  in 
pelagic  sealing  in  the  I'acilic  Ocean,  or  a  nation  inleresleci  —  all  rights 
being  equal  among  us.  They  may  "  when  those  seals  leave  us  they 
must  come  back  lo  the  Ocean  by  the  imperious  instincts  of  their  nature, 
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and  not  only  that  but  all  the  food  they  get  they  get  in  the  Ocean,  und  not 
only  that  but  they  would  die  if  they  did  not  come  back  to  the  Ocean.  If 
animir^  ivvvrleu'li  lias  any  a|)|)lication  at  all,  why  cannot  it  be  claimed  as 
much  at  one  end  as  at  the  other? 

Take  tiie  ducks,  lake  (he  geese,  the  northern  ducks,  as  we  know 
being  bred,  many  of  them,  within  the  Arctic  Circle.  They  have  the  ani- 
mus revertendi  tiierc,  and  the  Esquimaux  may  claim  liiem  because  tiicy 
come  there  to  breed  and  have  tiie  animus  revertendi. 

The  President.  —  Would  you  not  make  any  dillerence  between  the 
animitt  revertendi  to  a  plaice  whicii  is  the  property  of  a  nation  and  the 
a?iimus  revertendi  to  liie  ocean,  whicli  belongs  to  nobody? 

Mr  Robinson.  —  None  that  I  can  see.  I  had  tiiought  of  that,  Mr  Pre- 
sident, but  there  is  not  —  I  speak,  of  course,  subject  to  correction  if  any 
difference  should  occur  to  you  —  I  am  not  aware  that  liiere  is  anything  that 
can  make  any  difference  in  the  principle.  The  learned  I'residcnt  of  course 
understands  what  \  mean.  I  mean  for  the  purpose  of  giving  property  I 
am  not  able  to  see  any  difference.  There  is  a  distinction  I  not  a  diffe- 
rence. 

The  Presideut.  -  -  1  merely  inquired  what  was  in  your  mind. 
Mr  Robinson.  —There  is  a  distinction;  but  is  it  a  distinction  whicii 
maiics  a  difference  in  legal  principle?  1  have  not  been  able  to  see  that  it 
can  be  so. 

So,  then,  the  animus  rercrtendi,  I  submit,  is  out  of  the  question.  We 
now  come  to  another  subject.  I  have  endeavored  so  far  as  I  am  able  to 
discuss  tliis  question  upon  the  principles  of  municipal  law  which  they  say 
apply  to  it,  and  which  lliey  say  distinguish  it  from  all  other  animals  ferx 
naturw,  sviiich  they  say  make  it  a  domestic  animal;  and  if  it  is  to  be  a 
domestic  animal  1  venture  to  say  that  it  must  i)e  a  domestic  animal  by  its 
nature.  1  have  had  tiiis  difliciilly  al  o,  thai  in  some  parts  of  my  learned 
friends'  argument  1  tind  statemenls  from  whicii  1  should  gather  that  they 
claim  it  to  be  a  domeslic  animal  by  nature,  ami  in  others  I  find  statements 
which  go  to  show  that  their  argument  is  that  it  is  u  domestic  animal  made 
so  by  them,  allhougii  a  wild  animal  originally.  One  thing  1  think  is  clear, 
that  unless  it  is  a  domestic  animal  by  nature  liiey  certainly  have  not 
made  it  one;  and  I  tiiink  they  are  driven  back  in  some  jiorlions  of  their 
argument. 

Lord  Hannen.  —  What  is  a  domeslic  animal  by  nature? 
Mr  Robinson.  —  1  can  say  iiolliing  more  tlian  il  is  a  domestic  animal 
by  nature.  I  hardly  know  how  to  describe  il,  except  that  1  would  say  that 
it  is  an  animal  wliii'li  lias  a  doinesti<'.  nature.  Lord  Hannen  will  remem- 
ber the  (luestion  thai  was  once  asked,  what  was  an  archdeacon,  and  it  was 
said  he  was  a  person  who  performed  archdiaconal  functions.  1  really  do 
not  know  thai  I  can  say  what  is  a  domestic  animal  by  nature,  except  by 
saving  it  is  what  we  recognize  as  such. 

Lord  Hannen.  —  Vou  seemed  to  be  relying  on  the  distinction,  and  Ihe- 
refore  1  wanted  to  know  what  you  meant. 

ISO 
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Mr  Robinson.  —  11'  Lord  lliinnon  asks  me  my  o|)inion  I  can  say  at 
once  thai  I  lliiiiK  llicre  is  upluiii  distinction  i)ctvvcen  an  animal  whicii  is  a 
domestic  animal  by  naliirc  and  an  animal  wliicli  lias  i)ccn  temporarily 
brought  wilhin  liie  class  of  domestic  animals  by  reason  of  the  industry  or 
art  of  man  exercised  upon  it. 

There  is  just  this  difference  .  That  a  domestic  animal  proper  remains 
a  domestic  animal  forever,  and  must  remain  a  domestic  animal  forever; 
it  was  born  so,  and  must  die  so;  but  an  animal  that  has  been  lamed  and 
reclaimed  belongs  to  the  class  of  domestic  animals  only  so  long  as  it 
retains  thai  nature,  if  that  animal  should  escape  and  regains  its  wild 
nature  then  it  relapses  into  the  class  of  wild  animals. 

The  President.  —  Mo  you  regard  (he  bee  as  a  reclaimed  animal  or  as 
a  domestic  animal? 

Mr  Robinson.  —  1  should  say  when  the  bee  is  hived  and  reclaimed,  as 
tiiey  put  it,  then  it  would  be  a  reclaimed  animal.  You  get  your  properly 
in  bees,  as  iJraclon  says,  by  reason  of  occupation  and  hiving.  If  that 
occupation  and  hiving  has  been  such  as  to  give  you  a  property,  it  is  because 
you  have  reclaimed  it. 

The  President.  —  Then  the  bee,  you  think,  is  an  animal  ferx 
nntnrie  ? 

Mr  Robnison.  —  I  should  say  it  was  originally  a  wild  animal,  but  when 
you  come  to  hive  them  and  conlinc  them,  you  make  them , for  the  lime 
tame.     That  is  you  bring  them  into  that  class. 

The  President.  —  The  reclaiming  isthe  hiving? 

Mr  Robinson.  —  The  reclaiming  is  the  hiving  and  confining.  Yes, 
sir. 

The  President.  —  Confining? 

Mr  Robinson.  —  C.onliuing  it  in  the  hive.  I  will  not  say  confining, 
because  it  is  pci'lia|)s  hardly  a  proper  expression  to  be  used. 

LordHanneu.  —  llomii.j,. 

Mr  Robinson.  — Homing;  yes  sir.  Of  course  you  have  the  power  of 
confining  Ihciii.  as  my  learned  friends  say. 

The  President.  —  Pulling  lliem  into  the  hive. 

Mr  Robinson.  —  I'utling  them  in  the  hive,  and  their  coming  back  to 
the  hive  and  living  in  the  hive,  and  your  providing  shelter,  food,  etc. 
If  it  comes  wilhin  any  of  those  classes  it  must  come  wilhin  the  class  of 
reclaimed  animals.  That  is  to  say  it  is  temporarily  in  that  class.  I  do 
not  know  how  else  I  can  put  it.  I  may  say  that  there  was  a  case  re- 
porled  only  the  other  day  —  possibly  it  may  have  attracted  the  attention 
of  some  members  of  llio  Tribunal  —  in  which  the  (juestion  of  the  length 
of  lime  that  is  iiecessai'v  to  confine  a  wild  animal  in  ouler  to  bring  it  in 
thai  class  came  up.  i(  is  perhaps  known  to  some  of  the  Tribunal  that 
there  is  a  law  in  England  for  tiie  prevention  of  cruelty  to  domestic  ani- 
mals; and  lilt!  Humane  Society  proceeded  against  persons  who  were  car- 
rying on  in  some  of  the  northern  counties  the  game  of  rabbit  coursing. 
It  was    said    that    these   rabbils    had   been    kepi   for    a  week    or   tea 
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(lavs  in  coiiriiiement  prior  lo  turning  liiem  out  to  course,  and  tlial  (hey 
had  llicreby  become  domestic  animals.  Mr  .lustice  \\  right  iicld  that  he 
could  not  possibly  say  that  that  made  lliem  domestic  animals;  and  the 
paper,  which  seemed  to  agree  with  that,  said  they  feared  there  was  no 
doubt  thai  the  decision  was  correct,  but  they  wished  it  could  be  other- 
wise. 

The  President.  --  Ho  you  tiiink  a  hived  bee  would  fall  under  that  law? 
Lord  Hannen.  —  I  do  not  think  cruelly  to  animals  is  extended  lo  bees. 
Mr  Robinson.  —  1  do  not  think  it  is;  though  I  am  afraid  they  are 
subject  lo  a  great  deal  of  cruelty  very  often  in  order  to  get  at  their  honey. 
I  |)ass  then  to  those  propositions  which  my  learned  friends  assert  are 
founded  either  on  international  law  or  the  law  of  nature;  and  so  far  as  I 
can  understand  Ihey  are  the  same.     1  find  that  what  my  learned  friends 
assert  in  substance,  if  I  can  properly  slate  it  in  substance,  is  that  interna- 
tional law  is  (ounded  upon  the  law  of  nature.     Piffering  from  the  view  of 
the  learned  Attorney  General,  they  say  that  whatever  part  of  the  law  of 
nature  is  not  rejected  in  international  law  may  fairly  be  presumed  lo  be 
assented  lo,  and  therefore  that  anything  liiey  can  say  comes  within  the 
law  of  nature,  if  you  cannot  discover  that  international  law  has  rejected  it 
or  dissented  from  it,  forms  part  of  international  law.     1  venture  to  say 
that  is  contrary  lo  all  theories  upon  which  international  law  has  hilberlo 
been  founded.     Hut  we  may  at  all  events  take  for  a  moment  the  dilVerent 
propositions  which  they  found  upon  that.     They  go  at  great  length  into  a 
discussion  or  disquisition  of  the  original  principles  and  foundation  of  the 
institution  of  property,  from  which  they  deduce  certain  principles.     I  can 
only  say  of  those  principles  that  tiicy  find  no  place  in  the  municipal  law 
of  any  portion  of  the  civilized  world.     They  may  be  valuable  abstract 
discussions.     They  may  he  very  useful  speculative  theories  for  the  gui- 
dance and  assistance  of  those  who  are  making  laws,  in  order  to  decide 
how  far  it  is  advisable,  how  far  it  is  practicable,  to  make  their  muni- 
cipal law  conform  to  them ;  in  other  words,  how  much  of  the  principles 
laid  down  and  enunciated  by  tiiese  authors  as  part  of  what  they  are  plea- 
sed to  term  the  law  of  nature,  it  is  praclicable  or  useful  or  desirable  to 
incorporate  into  their  municipal  law.     For  any  oilier  purpose  I  venture 
lo  say  that  they  are  absolutely  useless,  because  not  only  are  Ihey  not 
founded  on  any  positive  system  of  either  municipal  or  international  law, 
but  they  are  theories  wiiicli  it  would  be  utterly  impossible  to  incorpo- 
rate into  any  system  of  laws  with  a  view  to  carrying  them  out. 

Let  me  for  a  moment  turn  lo  the  first  assertion  which  is  made  —  and 
1  Ihiidv  it  is  perhaps  a  typical  assertion  — with  regard  lo  this  |)roperly,  fou- 
nded upon  that  law.  Tiiey  assert  tiiat  tiiey  are  trustees  :  That  Ibis  properly 
is  not  their  own.  that  they  are  trustees  of  it  for  the  civilized  world,  and  are 
coi.ferring  upon  the  civilized  world  the  blessings  which  sealskins  will  ine- 
vitably bring  to  those  who  can  afford  to  buy  them;  and  they  say  that  that 
is  an  obligatory  trust.  My  learned  friends  differ  about  that  however ;  and 
I  do  not  wonder  Ihev  differ  about  it.     My  learned  friend  Mr  Carter,  at  one 
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puge  wliicli  has  been  pointed  oul,  asked  if  anyl)ody  can  doubl  lliat  il  is 
an  obiifjaiory  Irnsl;  it'  il  can  be  doubted  that,  il'ii  nation  linving  lliat  trust 
incumbent  u|)on  it  were  unlailliful  to  il,  oilier  nations  could  intervene  and 
depose  Ibe  unfaithful  trustee.  My  learned  friend  Mr  l'iiel|)s,  as  I  unders- 
tand, founds  to  a  certain  oxlent,  though  I  am  (|uite  free  to  admit  more 
guard(!(lly  and  cautiously,  his  claim  to  property  upon  that  theory,  lie 
says  that  if  (lie  only  object  of  the  United  Stales  in  keeping  this  |)roperly  is 
toallow  pelagic  sealing  lo  exterminate  it,  of  course  they  are  free  to  destroy 
it,  and  that  their  abstinence  therefore  entitles  them  lo  a  property.  There 
is  anolher  place  where  I  had  found  an  extract  in  wliich  il  was  said  they 
had  a  right  lo  destroy  it.  I  must  look  for  that  again,  for  I  have  not  the 
reference  just  now .     ihit  at  all  events  there  is  that  diU'erence  of  opinion. 

.Vfter  staling  thai,  they  state  that  self  interest  is  a  sure  guarantee  for 
the  performance  of  thos(!  trust  oi)ligations.  They  say  that  that  trust 
extends  lo  the  means  and  capabilities  of  a  nation  for  production,  and  that 
those  who  arc  wronged  by  a  breach  of  il  have  a  rigiit  lo  redress  (he  wrong, 
which  would  be  notiiing  but  a  removal  of  the  unfaithful  trustee.  Then  they 
go  on  to  add  tiial  this  fundamental  truth,  that  this  useful  race  is  the  pro- 
perty of  mankind,  is  not  changed  by  the  circumstance  that  the  custody  and 
defence  of  it  have  fallen  lo  the  I'nited  Slates,  and  if  the  world  has  a  right 
(as  it  certainly  has)  lo  ciill  on  the  I'nited  States  lo  make  its  benelits  avail- 
able, they  must  clothe  then  with  the  requisite  pover. 

Now  in  discussing  this  ([uestion  !  would  like  to  say,  tirsi,  from  what 
point  of  view  I  approach  IIh>  discussion  of  any  (pieslion  of  trusts.  I  know 
nothing  whatever  of  trusts  except  what  I  lind  laid  down  in  certain  Ireatisos 
in  .America  and  in  Kngland.  There  are  treatises  of  acknowledged  autho- 
rity on  that  subject  both  on  the  other  side  of  the  water  and  on  this  side. 

Before  I  proceed  I  should  like  lo  recur  a  moment  lo  another 
matter.  I  find  at  page  ;).')'i  that  .Mr  (".oudert.in  arguing  as  lo  the  question 
of  properly,  unfortunately  forgot  himself, oral  all  events  he  stated  views 
which  were  diametrically  opposed,  as  I  underslaud  it,  to  his  colleagues. 
He  says  : 

To  put  iiiioxlrcinc  case,  suppose  it  weio  tlooiuod  inipoiiaiil  by  the  lluilt^d  Stales 
to  kill  ovuiy  si'al  upou  tliosc  islands,  wii.it  nation  in  tlio  world  would  iiavc  a  ri^'lil  lo 
find  any  fault?  Wliat  n.dion  in  the,  world  would  say  if  il  were  deeuKul  mmA 
pnliry,  —  if  il  were  advanlafjeons  to  us  —  if  there  were  a  prolit  in  it  — ■  would  any 
nation  hav(^  a  riiiht  to  say  thai  it  is  not  our  properly,  and  we  have  n<il  a  rifjiil  lo 
kill  them  lor  onr  useful  purposes  ?  I  lake  il  that  lln^  hesi  lesl  of  an  exclusive  pro- 
perly right  is  the  iiuestion  whether  or  not  any  other  human  being  has  a  right  to 
interfere. 


You  can  reconcile  that  to  a  certain  extent  with  what  is  said  in 
.Mr  Phelps"  argument,  but  you  cannot  reconcile  il  Mr  (barter's  argu- 
ment. My  learned  friend  Mr  C.ouderl,  I  know,  ought  lo  have  followed 
one  of  my  learned  friends  or  the  other;  but  my  own  inlerpiulalion  is 
that  he  was  not  thinking  at  the  moment  of  making  his  choice,  lie  was 
surprises   for  the   moment    into   assuming   the  position    of  a   lawyer. 
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I  tliinU  ho  forp)l  for  llie  momenl  llial  lio  wns  argiiiii},'  llicoretical  and 
nieln|)liysical  qiieslinns;  llial  his  ohl  Iniiiiiiif,'  iclurnod  to  liim,  ami  he 
enuncialcd  ordinary  common  sense  hiw  for  a  momenl.  I  Ihink  thai  is 
the  exphmalion  of  Mr  Couderl's  unconsciously  asscrlin^  a  doctrine  so 
diametrically  opposed  to  the  arguments  of  my  learned  friends,  but  so 
useful  for  his  then  immediate  pinposc.  When  a  lawyer  trained  in  (he 
doctrines  of  tiie  common  law  and  municipal  law  is  discussin},'  a  ipiestion 
of  properly,  and  is  told  that  it  must  he  discussed  not  upon  principles  winch 
he  linds  laid  down  in  any  system  of  law,  hut  upon  abstract  theoretical 
propositions  not  of  what  the  law  is,  but  what  it  ought  to  be,  and  those 
are  the  propositions  he  is  endeavoring  to  support,  he  is  very  apt  indeed 
to  forget  himself,  and  to  say.  "  Surely  I  have  a  right  to  destroy  these 
things  :  they  are  in  my  power.  Who  could  interfere  with  me,  if  I  chose 
to  destroy  them  all?  Is  not  that  the  best  proof  that  they  belong  to 
me?  "  I  think  Mr  Coudert  forgot  for  the  moment  the  propositions  which 
it  was  his  purpose  to  support.  But  however  that  may  be,  and  founding 
my  knowledge  of  trusts  upon  nothing  in  the  world  bul.  upon  those 
treatises  which  I  have  referred  to,  let  ns  make  those  few  inquiries  which 
every  one  would  make  when  he  was  told  that  a  trust  was  asserted  and  was 
denied.  1  think  the  questions  would  naturally  occur  to  him.  How  was  the 
trustee  appointed?  What  is  the  nature  of  the  trust  which  he  is  to 
perform?  How  is  the  performance  of  that  trust  to  be  eidbrced? 

Now  then,  let  ns  sec  how  this  trustee  is  appointed.  Who  are  the 
eesfuis  qiip  Iriisfs.  Who  appointed  the  United  States  trustees  of  these 
seal  islands?  At  page  137  it  is  said  that  the  interest  of  Great  Hrilain 
in  the  preservation  of  the  seal  herd  is  almost  as  great  as  that  of  the 
United  Slates.  Great  Hrilain,  then,  is  one  of  the  most  inlluenlial  of  the 
cesliih  que  Inislciit.  Ilul  great  Hritain  is  here  objecting  to  the  assumption 
of  this  ofliceoL'lrnsteeship  by  Ihe  I'niled  Stales.  Great  Hrilain  says,  "  If 
I  have  any  interest  in  this  seal  herd  —  and  I  either  have  or  have  not  — 
I  am  of  age,  and  1  wish  to  manage  my  own  properly  for  myself".  On 
what  principle  is  she  not  to  do  it?  We  are  talking  now  about  trustee- 
ship. The  other  nalions  of  the  world,  so  far  as  we  know,  have  neither 
assented  to  nor  dissented  from  the  assumption  of  this  Irnsleeship  on  the 
part  of  the  owners  of  Ihe  islands.  Then,  what  is  the  next  thii.v  to 
be  considered.  Who  are  the  tnislees?  They  are  [he  persons  who  have 
the  largest  interest,  beyond  question,  in  the  trust  property,  and  their 
interest  is  diametrically  opposed  to  that  of  the  persons  holding  the  next 
largest  interest, for  whom  they  appoint  themselves  trustees.  It  is  con- 
trary to  all  one's  ordinary  notions  that  they  should  be  the  trustees  tip- 
pointed;  because  llieir  interest  and  the  interest  of  the  rcxtii'i  que  tnistent 
do  not  concur. 

Then  let  us  ask  what  is  the  nature  of  this  trust  ?  The  trust  is  to  sell 
the  trust  properly  to  the  rrxtuis  que  trustent  at  a  price  to  be  lixed  by  the 
trustees.  Can  you  conceive  a  trust  like  that?  I  may  be  a  trust  accor- 
ding to  the  law   of  nature;  il  may  be  a  trust  according  to  international 
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law;  liul   is  il  n   liiisl  iirciPi'diii^;   lo  imy  oIIkm"  law  llial  any  lawyer  (nor 
hcanl  of? 

Senator  Morgan.  —  Tn/s/  in  /nri/nin.     Wlial  is  llial? 

Mr  Robinson.  —  I  hanily  Kimsv.  IT  yon  will  <'X|)laiii  wlial  ydii  moan 
hy  a  //7/v/  ill  iiiriiinii.  I  am  not  (|iiitc  siiro  what  yon  liavi;  in  yixu' 
mind. 

Senator  Morgfan.  —  A  Irnst  iniitnscd  npon  a  man  ity  Ihoallihide  llial 
ho  iuilds  lo  a  parlicnlar  piece  of  properly. 

Mr  Robinson.  —  Ves;  llierc  may  Im  such  a  Ihiii};. 

Senator  Morgan.  —  01' course  there  is. 

Mr  Robinson. — ,Ves;  I  shonldsay  llieie  is:  hut  I  am  not  aware  olany 
inslanc(;  in  wiiieli  then;  is  any  trust  (>,v(mi  in  liie  rumolesl  de^^ree  appro- 
aching; this  trnst.  I  am  (|nitu  awaie  llial  a  man  conid  hold  sonxt  \m)- 
|)erly  which  wonid  make  liini  a  Irnstei;,  and  I  am  also  awiire,  as  a  ^emM'al 
rnle,  thai  people  would  rather  nol  lie  Iruslens;  hnl  I  do  not  underslaiul  a 
trust,  the  nature  of  which  Irusl  is  lo  sell  the  properly  lo  the  n-stiiis- i/np 
//7«/, audio  fix  your  own  price  upon  il.  Tluiii  ills  nol  a  pi'ici',recolli'cl, 
lo  he  I'cgulated  hy  what  it  may  cost  the  trustee  for  the  perfoiinance  of  his 
Irusl, whalil  may  cost  him  oul  of  pocket,  or  for  hislimn  riu|nirc(l  to  perform 
lie  duties  of  Ihc  Irusl.  On  Ihc  conlrary.  I  find  in  Mr  Palmer's  Idler 
thai  18  months  heforc^  he  wrote,  it  was  jjenerally  supposed  this  pi'operty 
would  pay  lo  the  li'ustees  an  inlei'est  on  the  oullay  of  two  thousand  per 
cent. 

.Now,  under  thesi>  circumstances,  is  il  any  wonder  that  other  nations, 
conlrary  to  all  the  usual  rule  in  trusts  —  because  if  there  is  one  lliiiif( 
heller  known  about  trusts  than  another,  il  is  that  a  trust  is  said  lo  bean 
onorous  and  thankless  ol'lice,  wlii(di  everyone  is  nnwiUiii};  to  undiirtakc, 
undwliicli  everybodyis  anxious  loescape  from — surely  it  is  no  wonder  that 
the  olher  nations  of  the  world,  ami  Kn^dand  in  parlicidar,  arc;  very  anxious 
to  range  themselves  among  the  trustees  in  this  case,  nather  than  lo  be 
numbered  among  the  rcftiiis  i/iir  trust.  It  is  a  very  unusual  case,  but 
it  is  the  case  here.  Kngland  says,  "  I  would  rather  help  you  in  dischar- 
ging the  benetits  of  this  trust  to  the  world.  I  would  intlnilely  rathi'r 
assist  you  and  be  trustee,  than  retain  the  position  which  you  are  good 
en(Uigli  lo  assign  me  of  cestui  <iui>  trust.  "  Is  Ihen;  any  reason  why  she 
should   nol  do  it? 

However  this  may  present  itself,  in  whatever  almosi  ludicrous  aspect, 
is  there  anything  conlrary  lo  the  facts?  Is  not  that  llie  exact  nature  of 
the  trust  which  Ihe  Ihiiled  States  arc  assuming;  and  they  are  assuming 
that  trust  upon  Ihe  plea  that  they  are  com,  rring  blessing's  upon  man- 
kind. This  is  certainly  the  most  attractive  form  of  pliilanlhro|ty  ever 
heard  of, and  all  men  would  be  very  glad  lo  practice  it  if  they  only  could 
gel  the  opportunity.  To  assume  the  Irustcekship  of  a  properly  out 
of  which  you  make  a  thousand  per  cent,  and  have  at  the  same  time  the 
blessing  of  an  approving  conscience  and  the  satisfaction  ol  conferring 
blessings  on  the  world,  is  a  thing  very  desirable,  if  it  can  be  attained 
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by  law.  Hill,  il  is  no  wonder  lliiil  ollior  nulioiiH  lliink  llmt  lliin  Inislo- 
i!slii|>,  so|iwiiliiiiin  ils  (lianHlor,  ami  |MTiiliar  in  ils  bcnt'lis,  slionld  not 
beullofiellitirassuinod  Ity  lln;  Uniliid  Slalos. 

Tlicii  liow  is  [hi-  |H!il'oinian((!  of  lliis  liusi  lo  Uv  (Miiont-d?  Il  is  laro- 
fully  slulud  Hull  it  is  beyond  (iiioslioii.  I'crimps  I  bad  Ixdler  road  Ihal 
sonliMKH!,  b)!causo  I  do  not  wisb  lo  ovcr-slalo  or  under-slal.!  anyliiinft.  Al 
[>n^ii  \)2  ollbn  llnilcd  Stales  Arf^mnenl,  il  is  said  : 

11  is  il.  liio  hiKiiosI  iind  Iniost  soiisr  ii  Inisl  lor  tlu)  IxMi.'Ill  ..f  nmnkiiid.  Tl.o 
lli.il..(l  Stales  ackiinwIodKu  tl">  tiusi  and  liavt)  hilli.'ilo  disrImiKcd  il.  t".aii  iinyllnng 
|„.  cluana-  as  u  M...ial,  and  undiT  iialinal  laws,  a  Icjial  oliliKalioi.  Iban  II..,'  duly  of 
oIluT  iialioiis  lo  ndraiii  InMi.  any  ac.lioii  wicli  will  prevent  or  impede  tlio  perfor- 
mnnr.o  of  thai  Irusl? 

Al  page  m  llie  same  subject  is  recurred  lo,  and  al  \m\Hi  1)1  it  is  said  ; 

'■  II  is  Ihft  elmraclerislic  of  a  Irnsl  Ihal  il.  is  ohliKalory,  and  thai  in  raso  of  a  ro- 
fused  or  nef-'lecl  to  perform  il,  sneli  peiformaneu  may  bo  compelled,  or  tlie  trustee 
remov..d  and  a  more  wortliy  enstodian  seleet  as  the  de|>ositary  of  the  Irusl. 

Now,  lei  me  ask  in  all  seriousness  —for  Ibal must  be  nieanl  seriously 
or  it  is  not  meant  at  all  —  supposiii};  (ireat  nritain,as  tbe  most  largely  in- 
terested of  tbe  re.s7///.v  y w  /rust.s,  sbould  believe,  and  bave  good  reason  to 
believe,  tlial  Ibe  United  Slates  were  unfailbful  trustees;  Ibat  Ibey  were 
wasting  tbe  trust  properly;  tbat  tbey  were  mismanaging  it ;  tbatlbcy  were 
not  conferring  tbe  blessings  upon  (ireat  llritain  in  particular  —for  I  do  not 
Ibink  sbe  would  trouble  berself  miicb  abnit  the  rest  of  tbe  world  —  wliicb 
sbe  ba<l  a  rigbt  to  obtain  from  il;  and  supposing  sbe  were  lo  say  to  tbe 
United  Slates,  "  We  desire  to  remove  you;  you  bave  been  unfailbful  to 
your  Irnsl;  we  propose  to  take  possession  of  tbe  I'ribilof  Islaiuls.  and 
pul  in  a  trustee  wbo  will  manage  Ibem  belter  " :  could  any  body  doubt 
for  a  moment  bow  Ibe  proposal  would  be  received!  Do  you  tbinU  Ibere 
would  be  any  arbitration  about  Ibat?  Do  yon  tbink  Ibere  would  be  mot 
in  any  wav  but  at  tbe  cannon's  luoulb,  in  an  attempt  to  compel  tbe 
perlormani'c  of  Ibal  trust;  and  is  il  really  possible  seriously  lo  discuss 
this  .piestion,  -  bow  can  Ibe  existence  of  a  trust  in  Ibis  case  be  made 
conform  to  any  known  system  of  law  or  to  any  ordinary  rules  of  common 

sense? 

Tbere  are  olber  proposilions  connected  wilb  Ibis  mallei',  wbicb  it 
wiUnol  lake  any  great  lenglb  of  lime  to  discuss,  but  wbicb,  as  it  is  now 
4  o'clock,  bad  pi'i'baps  better  be  postponed  until  lomorow. 

Mr  Carter.  —  Mr  IM-esident,  before  the  Tribunal  separates  1  will  give 
Ibc  referenc- wbicb  Lord  llannen.  I  Ibink,  aske.l  for,  as  to  the  statutes 
conlerring  jurisdiction  upon  tbe  United  Stales  Court  of  Ala«-A:'.  : 

The  ael  i.rovidinj;  (iivillluvernmenl for  .Maska,  which  is  .'ontained  in  volume  I, 
paije  .i81,  of  the  Supi.lemenl  to  the  United  Slates  Uovised  Slatules  is  a  special  act, 
and  seelion  11  is  as  follows  :  

See  A  Thai  there  shall  he,  and  hereby  is,  established,  a  dislricl  <'o.irl  tor  said 
district  with  the  civil  and  .'liniinal  jurisdiction  of  district  courts  ot  the  United 
States'  and  the  civil  and  criminal  jurisdiclion  of  district  courts  of  the  United  Stale. 
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oxfnlNiii);  till' jiiiisiliclinii  <i|'  I'irciiil  cuuils,  ami  such  other  jiirisdiclion,  mil  incun- 
»isl('iit  with  lliciii't,  iiH  may  bo  oHlablishcil  by  law. 

II  will  he  |i('i(('iv(!(i  llial  it  I'ol'crs  lo  llic  jiirisdiclioii  of  the  district 
courts  us  lilt'  iiii'iisiirc  of  Hie  jiirisdiclioti  wliicli  it  possesses. 

Tiieii  Hie  rniled  Slates  Hevised  Slatutes,  section  503,  is  a  follows: 

Tlip  (listrlcl  cimii  shall  have  jiirisdicllon  ns  fullowK  : 

Oiiilc  11  miiiiber  of  cases  lire  iiieiilioiied,  union},'  which  is. 

Kif;litli.  or  ull  civil  causes  of  admiralty  and  inarilime  jurisdiction  ; 
saving;  lo  suitors  in  all  cases  the  rij^hl  of  u  coninion-linv  remedy,  where 
Hie  common  law  is  coiii|)etent  to  give  it;  and  of  all  seizures  on  land  and 
on  waters  not  wilhin  admiralty  and  niaritiine  jurisdiction.  .\nd  such 
jurisdiclion  shall  he  exclusive,  except  in  the  |)arlicular  cases  where  juris- 
diction of  such  causes  and  seizures  is  given  lo  the  circuit  courts.  (.And 
shall  have  original  and  exclusive  cognizance  of  all  prizes  brought  into  the 
United  State.-.,  except  us  provided  in  paragraph  six  of  section  six  hundred 
and  lweii(y-nine.) 

I  should  say  that  tliat  |)aragraph  refers  to  cases  where  prizes  are 
made  in  consequence  of  any  insurrection  in  the  United  Slates  —  a  re- 
cent amendm(!iit,  not  |)arliculary  applicable. 

Sir  Richard  Webster.  —  Would  Mr  (liirler  kindly  let  usiiave  the  book, 
in  order  Hiat  we  may  look  at  it.  I  mean  lo  say  I  should  like  to  follow 
it  oiil.  it  seems  to  me  as  though  that  was  giving  what  we  should  call 
jurisdiclion  ///  rem  and  jurisdiction  in  prrsniiatn,  and  that  it  was  not 
made  a  jirize  court  in  the  sense  in  which  we  have  been  using  the  exr  "- 
sion, 

Mr  Carter. —  The  paper  is  here,  Sir  Uichard. 

Sir  Richard  Webster. —  It  had  belter  appear  upon  Hie  nolo.  It  will 
go  upon  llu!  nole,  and  I  will  see  it. 

The  President.  — The  Tribunal  will  meet  tomorrow  al  11  o'clock  for 
private  consultation;  and  at  the  issue  of  Hie  private  consullaHon  Hie  pu- 
blic hearing  will  begin. 

jThe  Tribunal  accordingly  adjourned  unHl  Thursday,  June  8,  1893, 
at  II  o'clock  A.M. I 
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Mr  Robinson.  —  1  iimy  perlmps,  hoforo  coiilinuing,  complete  two  refe- 
rences wliicli  1  had  not  ill  the  moment  before  me,  sis  I  ouglil  to  have  had 
yesterday.  One  was  to  a  letter  fiom  .Mr  (Jeorge  Canning  of  llie  29th  of 
May,  1824.  Itis  lo  jje  lound  in  our  Appendix,  Vohime2,parl!,atpage()i. 
It  is  not  of  very  great  importance,  hut  lliese  are  the  words  I  refer  to  : 

Wo  lake  for  t,'ranle(l  thai  thi-  exclusive  claiiiis  uf  iiavi(.'aliou  and  jurisdiction  over 
llic  Noiili  I'acilic  (Iciuiii,  wiiicii  wito  pul  forward  in  llic  ri<asi'  ol  September,  lH-21, 
are  to  be  allogeliiev  willnh'awri. 

And!  refer  as  well  to  MrlUaine's  words  in  tlie  3rd  volume  of  our  Ap- 
pendix, page  498. 

If  we  lake  the  words  of  Mr  Adams  with  their  literal  meaning  there  was  no  surh 
Ihint-'  as  llussian  possessions  in  America,  allhonf;h  il  years  after  Mr  Adams  wrote 
these  words  llie  liniled  Slates  paid  llnssia  T.iOO.OdO  dollars  for  lliese  possessions, 
and  all  tlic  rights  of  land  .ind  sea  coimectcd  lliorewith. 

Now,  1  am  not  sure,  if  Mr  Senator  Morgan  if  youwill  allow  me  to  say  so, 
whether,  misled  you  yesterday  in  any  way  in  xplaining  the  position  of  the 
Frii:,er  Uiver  as  to  where  il  comes  out.  Of  course,  il  is  nol  in  the  o|)en  sea 
in  this  sense,  that  Vancouver  Island  is  between  it  and  the  main  I'acilic 
Ocean;  but  where  it  debouclies  at  its  moutii  Iho  Strait  is  about  40  miles 
wide,  andlhereare  a  great  many  islands.  That  is  the  position  of  the 
water  Ihere.  If  I  led  you  to  believe  that  il  opened  on  the  open  ocean 
without  anything  to  obstruct  the  view,  I  was  wrong  in  that,  because  il 
opens  into  a  Slrail40  miles  in  width,  the  Sirails  of  Georgia  I  think  they 
are  called. 

The  President.  —  It  opens  in  that  channel? 

Mr  Robinson.  —  Yes. 

Senator  Morgan.  —  Tlie Straits  of  Fuca  are  different? 

Mr  Robinson,—  Yes.     I  think  they  call  this  the  Straits  of  Georgia. 

Senator  Morgan.  —  They  run  uj)  the  olher  side  of  Vancouver? 

Mr  Robinson.  —  Yes;  the  other  is  called  -luan  de  Fuca. 

The  President.  —  The  line  with  reference  lo  the  Arbitration  of  the 
Emperor  of  Germany  went  higher  up.  according  lo  the  map? 

Mr  Robinson.  —  Yes,  into  the  Straits  of  Georgia. 

Sir  John  Thompson.  —The  Fraser  Uiver  debouch'^s  '•■iC  the  Straits 
of  Georgia. 

Mr  Robinson.  —  Then,  some  references  were  made  yesterday  by  my 
learned  friend,  Sir  Hichard  Webster,  as  lo  the  point  raised  by  Mr  IMielps, 
when  he  said  that  they  did  nol  intend  to  discuss  the  validity  of  the  seizures 
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not  considering  tliat  liiey  wimp  in  issnc  licrc.  I  wisii  lo  give  tiio  Trihnnal 
two  more  referenci's  wiiicli  seem  lo  ns  lo  hear  on  that  point.  In  the  (irst 
place,  in  liie  Amerii'iiii  Argnmcnl,  at  page  217,  we  find  (his  expression. 
That  is  tiie  section  wiiich  deals  with  tliedamugesrlainied  hy  (ireatlJrilain. 

We,  however,  prolari"  what  we  hiivo  to  suhiiiit  (ni  this  I'eutiire  of  the  case  by 
sayiiif,'  Ihaf,  if  it  shall  be  held  l)y  this  Tiihuiiiil  that  these  seizures  and  inl(?rferences 
with  lii'itish  vcssi'ls  were  wrong  and  iinjustidahlo  nridiii'  the  laws  and  piinciplos 
applicablr  Iherolo,  then  it  would  not  be  beconiiiig  in  our  natinn  to  contosl  thoso 
claims,  so  far  as  they  aro  just  and  within  the  lair  amount  of  the  damages  actually 
sustained  by  Hrilish  subjects. 

Tiiat  seems  phiinly  to  eontemplalc  that  tills  Trihunal  is  to  hold  one 
way  or  tlie  oilier  whether  the  sei/.nres  and  interference  with  Itrilish 
vessels  wei'e  wrong  or  jnslitiable  or  not  under  the  laws  and  principles 
applicable  thereto.  If  the  Trihnnal  will  tnrn  to  our  Appendix  Volume  3, 
No  I ,  I8'J i ,  at  page  55,  they  will  litid  in  that  very  long  letter  of  Mr  IMaine, 
of  I  think  the  17lh  December  1890,  these  words  referring  lo  a  proposal 
made  by  Great  Hrilain  : 

Hor  proposition  is  rontaitnd  in  tin'  folbiwiu);  paragraph,  which  1  quote  in  full  : 
"1  have  to  roqui'sl  tluilynu  will  comniunicati!  a  copy  of  this'di'spali'h,  and  of  ilft 
inclosures,  to  Mr  Hlaim,'.  Yon  will  stale  Ihat  Her  Majesty's  Government  iiave  no 
desire  whateverto  refuse  lo  the  United  Stales  any  jurisdiclionin  Beliring'sSea  wliiih 
was  conceded  by  fireat  liritaiu  to  llnssia,  and  which  properly  accrues  lo  the  present 
possessors  nf  .Vlaska  in  virlm  o'' Treaties  or  the  law  of  nations;  and  Ihat,  if  the 
Uniled  Stales'  Govi'rnmenl,  after  examination  of  Ihe  evidence  and  argumenls  which 
1  have  produced,  still  dilfer  fri)ni  Iheni  is  lo  Ihe  le^'alily  of  the  recent  cajilures  in 
thai  sea,  Ihey  are  ready  lo  agree  Ihat  Ihe  (pieslion,  withllio  issues  thai  depend  iipun 
il,  slun.ld  he  rel'i'rred  lo  impartial  arbilralion.  You  will  in  that  case  be  aulhorized 
lo  consider,  in  concert  with  Mr  Ulaine.  Ihe  mi'lhod  of  procedure  to  be  followed.  ' 

Now  that  is  an  exlracl  from  a  letter  by  (ireat  Britain  s|)eaking  of  the 
hypothesis,  which  of  course  was  a  certainty,  of  the  l.niled  Slates  dillering 
with  them  as  lo  the  legality  of  the  recent  captures  in  that  sea,  and  the 
issues  dependent  upon  it.  and  saying  lliet  Iliey  are  ready  lo  agree  that  Ihe 
questions  with  th(>  issues  d(>peiidiiig  upon  llicin  shall  be  referred  lo  un 
impartial  arbitration.     Having  cited  that  MrlMainc  goes  on  lo  say  : 

It  will  mean  something  tangible,  in  llie  Presidenl's  opinion,  if  Great  Drilain  will 
eonsi'nl  lo  arbilrale  the  real  i|ueslions  whieh  have  been  under  disenssion  between 
the  two  Governments  for  the  last  huir  years.  I  shall  endeavour  to  static  what,  in 
Ihe  judgmerri  of  the  I'lesident,  Ihose  issues  are. 

As  I  nnderslaiid,  he  refers  back  lo  issues  thai  depend  on  the  legality 
of  the  recent  seizures:  and  then  he  stales,  for  the  tirst  lime,  these  "> 
(piestions  —  or  (>  (juestions  as  Ihey  w(!re  IIkmi,  the  (Itli  having  become  the 
Till  in  the  Treaty. —  as  he  proposes  them;  and,  as  Ihe  Tribunal  are  a\\art', 
Ihey  were  accepted  with  cerlain  niodiiicalions, 

I  now  proceed  lo  Hie  argmueiil  which  was  in  progress  yesterday 
when  llii' Tribuntd  adjoiinied.  I  had  said  all  Ihat  I  desir>>d  lo  say  wilh 
regard  lo  Ihe  assiimplion  or  argnmenl  by  Ihe  l.niled  Slales,  that  they 
wi;re  in  Ihe  position  of  trustees  in  Ibis  parlicular  mailer,  and  Ihe  only  ele- 
ment I  had  tmiitted  lo  notice  was  that  I  remember  my  learned  friend  ,Mr  I'.ar- 
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Icr  (lid  alliicli  to  Unit  argumoiil  Uio  coiulilion  lliat  the  prices  siioulfi  not  be 
prohibitory.  Now  we  iinow  as  a  matter  ol'faot  tliat  tlie  price  is  prohibitory, 
that  is  lo  say,  \\lien  you  speak  of  bein^  trustees  for  mankind  at  a  jtricc  at 
wiiicii  you  are  ready  to  sell  the  produce  of  this  trust  property,  I  suppose  it 
wouhi  be  a  very  fair  avenjie  in  ;dl  probability  lo  say  that  tliere  is  not  one 
in  10,000,  if  one  in  100,000,  to  whom  the  pri.  is  not  prohibitory. 
In  truth  it  ih  an  article  only  within  the  reach  of  vp-_,  rich  persons;  and  in 
reality  this  ivuA  oblijfulion  --  which  my  learned  friondsassertis  incumbent 
upon  them,  with  wliich  they  assert  other  nations  are  hound  not  to  inter- 
fere, as  lo  which  Ibey  say  there  can  he  no  (luestion  whatever  of  the  bles- 
sings which  Ihey  are  conferring-  upon  mankind  — is  really,  without  exaft- 
gcration,  reduced  lo  tliis,  that  they  are  lo  sell  seal  skins  to  millionaires 
a!  a  profit  of  1,000  per  cent.  That  is  the  precise  duty  asserted  here, 
anil  Ihe  precise  obli;;ation  in'Mimbeul  upon  them. 

I  now  leave  thai  subject,  and  proceed  lo  Ihe  other  two  or  three  pro- 
positions whicli  I  fmd  laid  down  by  mv  leaiiied  friend  as  fads,  by  which 
Ihev  can  settle  Ihe  queslion  whether  this  properly  does  belong  to  the 
ijiiled  States  or  nol.  The  Tribunal  will  limi  that  for  about  liO  pa^es,  1 
think  bei-inninf^'  at  page  "JO,  the  atlenlion  of  the  Tribunal  is  invited  to  a 
somewhat  careful  eiuiuirv  iulo  the  original  causes  of  the  institution  of 
properly  and  lire  piiuciples  u|H>n  which  il  stands;  and  haviuf^  discusse<l 
theorijiin  of  that  instilulion,  and  Ihe  principlrs  upon  which  il  stands,  for 
some  20  pa^'es,  we  lind  il  said  al  page  ()S  liial. 

Tho  r.in-^'oins  discusHinn  (■.■mrerninj;  tlio  orifrin,  Inandiilion,  oxteul,  form  and 
Iiniilali(iiisiii'tl\o  in^liliiliun  nl  proinTly  will,  il  is  believed.  1m>  Imind  to  ruriiisli,  in 
addition  lo  the  dorlriiios  >>(  municiiml  liiw,  dcci^^ivo  h'sls  for  tlKMlctcniiiiiiiliiiii  of 
the  piiueiiial  ((nestion.  wlielleT  liie  United  States  have  a  piupprly  in  tlio  seal  herds 
of  Alaska  ;  hul  it  may  serve  the  purposes  of  eonvenieiiro  to  prosent,  before  procee- 
diii,:  lo  apply  the  eoiichisioii^  Ihar,  leactied,  a  summary  of  them  in  concise  form. 

I  do  not  Ihiuk  il  is  neeussury  to  read  Ihe  lirst  two  or  three  proposi- 
tions. The  ones  with  which  I  am  niainlv  eoncerned  are  lo  be  found  at 
page  6',). 

Ths  oxieni  of  the  dominion  whirh.hy  the  law  of  iiaUne.  i'j  eonlVrred  npi'ii  parti- 
ciilai  nations  (ivcr  Ihe  lliiufTs of  the  earth,  is  limited  in  two  ways  : 

1.  They  are  not  made  the  absolute  owners.  Their  title  is  eoiipled  with  a  tnisl 
for  the  heiielil  of  mankiml.  The  Iniman  laee  i>^  eMiitled  to  pnrtiei|iatp  in  ihe  .vi- 
Jih/iuent. 

2.  .\s  a  coroli.iry  or  p'irl  Ihe  last  foreiioin^-  proiiosilion,  ll.e  thins.'s  lh(  mselves 
are  M(d  fi-iven  ,  liul  only  tlie  nfn'ase  or  imifiin  I  Ihereut. 

Now  it  is  siiid  that  those  arc  the  principles  upon  •>.iiich  this  contest  as 
to  Ihe  properlv  Indweeii  llicse  two  ualions  is  I  ^  Ise  decided.  In  Ihe 
(irsi  place  I  venture  lu  s,.y  Ih.il  Ihose  principle-  are  not  found  in  any 
s,\sleni  of  la  A  of  any  iialion  in  the  world,  never  have  been  part  of  any 
sy-teni  of  law.as  w,' undersland  Ihe  term  "  law  »  never  will  be  pait,andin 
Ihe  nature  of  things  iievi-r  could  be  pari  ui  il.  Is  il  really  seriously  asked 
that  this  (piestion  of  properly  belweeu  two  nations  i-  to  be  decided  upon 
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principles  wiiieh  never  formed  part  of  the  law  of  any  nation  in  the  world? 
I  mean  by  «  law  »  a  system  which  declares  and  enforces  iej^al  rigiils. 

I  think  the  simplest  test  of  that  is  this  :  F^et  anyone  go  to  Congress 
or  to  the  Parliament  of  Great  Britain  and  ask  them  to  embody  in  an  Act 
of  Parliament  these  |)rovisions  :  first  of  all,  Ihal  people  are  trustees  for 
mankind  of  tiie  property  which  they  possess;  in  the  next  |)hKe,  (hat  they 
are  not  the  absolute  owners,  and  that  the  tilings  themselves  are  not 
owned  by  tiiem,  but  only  the  increase  or  usufruct  (hereof.  Wliat  would 
be  said  to  any  such  proposition?  What  would  bo  said  in  either  country 
would  certainly  be,  that  a  man  bringing  forward  such  pro|)ositions  could 
know  very  little  of  human  nature;  and  yet  it  is  said  this  is  flic  law  of 
nature,  and  that  such  propositions  are  to  govern  this  case.  Is  (hat  an 
unreasonable  test  or  a  reasonable  one?  Would  any  man  be  listened  to 
as  a  man  of  ordinary  practical  intelligence,  (it  to  deal  with  the  affairs  of 
human  life,  if  he  wore  to  propose  that  eitlier  of  those  (wo  propositions 
should  be  embodied  in  any  system  of  law  on  the  grouiKl  that  they  were 
following  the  law  of  nature?  Would  not  the  answer  be,  the  man  that 
brings  forward  those  |)ropositions  as  desiring  them  to  form  part  of  prac- 
tical law  must  be  utterly  unacquainted  with  human  nature? 

Senator  Morgan.  —  Does  not  the  law  of  descent  and  distribution  all 
depend  on  the  fact  that  it  is  part  of  the  law  of  nature? 

Mr  Robinson.  —  I  should  have  thought  very  dislinclly  not,  if  you  ask 
me;  but  I  must  lirsl  ask,  though  I  do  not  ask  it  from  any  fei^liiig  of  pre- 
sumption —  I  first  ask  some  one  to  tell  me  what  nature  has  enacted. 
I  have  not  the  slightest  idea  of  what  the  law  of  nature  is,  an('.  I  do  not 
believe  anybody  else  knows.  It  is  an  iii-'clermiiiale  soiiietbing;  nobody 
can  tell  what  it  means  anywhere,  and  it  is  certai'i  that  it  means  some- 
thing different  in  every  nation  of  the  world. 

Senator  Morgan.  —  Might  it  not  be  calleu  Divine  Law,  in  the  sense 
that  it  is  used  in  the  Scriptures? 

Mr  Robinson.  —  Well,  1  did  not  wish  to  touch  on  Divine  Law  ;  but  as 
thai  has  been  referred  to,  1  would  say  this  :  the  only  instance  I  know 
of  where  properly  has  been  laken  from  a  man  on  (he  ground  (hat  the  had 
not  made  good  use  of  it,  except  on  the  ground  that  he  was  a  lunatic,  is 
in  the  parable  of  the  ten  talents.  I  have  never  beard  of  it  siiici',  ainl  I  do 
not  believe  that  anybody  has  been  encouraged  by  that  instance  to  endea- 
vour to  embody  those  principles  in  any  -ode  of  laws  as  a  proposition  of 
law. 

Now  yon  have  asked  me  if  the  law  of  (lcs''i'iit  and  dislribiition  is  not 
part  of  till!  law  of  nalure?  !  ask,  is  it  part  of  IIk;  rreucli  nature,  or 
llritish  nature,  or  AnuM'ican  iialuie? 

Senator  Morgan.  —  Well,  it  depends  on  the  nalure. 

Mr  Robinson.  —I  agree,  it  depends  on  (he  nature;  but  I  do  iiol  un- 
derstand a  law  which  varies  according  lo  llie  nalure  of  dilVerent  indivi- 
duals or  different  nations.  If  so,  it  means  nolhing,  and  I  reallv  believe  it 
does  mean  nothing.     I  do  not  believe  the  law  of  nature  means  anylliiiig 
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cxcopt  in  some  elementary  piirliculars.     You  may  say  that  llie  hw  of 
nature  leaclics  atTeclion  for  children  and  offspring,  and  things  of  tiial 

sort.  .  .      ,    ,1    , 

Senator  Morgan.  —  Well,  it  has  been  so  much  written  about,  lliat 

1  su|)iiosed  it  to  exist. 

Mr  Robinson.  —  Yes;  there  has  been  i:  good  deal  written  about  it; 
and  if  you  refer  to  two  references  given  to  the  Tribunal  by  tiie  learned 
Mlor.ioy  General,  vou  will  lin.l  the  higli^  st  authorities  known  in  that 
branch  of  jurisprudence  say  it  practically  means  that  it  is  an  indetermi- 
nate something  which  |.eople  refer  to  without  knowing  what  they  mean, 
and  being  iMterly  unable  to  tell  what  the  law  to  which  they  refer  ordains 

or  directs. 

I  venture  to  sid.mit,  again,  that  the  illustration  I  have  suggested  is  ab- 
solutely conclusive.     If  this  properly  between  nations  is  to  be  determined 
„,,ou  these  propositions,  wiiicii  were  asserle.l  to  be  reasonable  propositions, 
thev  are  propoMlions  which  ought  to  be  found  in  some  system  of  law.     It 
thev  are  new  .liscoveries  are  they  pro|.ositioiis  which  by  their  reason 
would  recommend  themselves  to  any  Legislature  or  to  any  country  which 
was  invited  to  embodv  them  in  their  system  of  law?     .\s  a  matter  ot  tact, 
anvbody  who  has  a  child's  knowledge  of  human  nature  must  know  that 
it  would  be  absurd  to  attempt  to  embody  tliem  in  any  practical  system  ..I 
law   or  to  enforce  them.     You  cannot  make  people  trustees  for  mankind 
of  tiieir  property.     You  may  say  to  people,  -  You  should  not  waste  your 
properly;  the  principal  does  not  belong  to  you.     Y..11  are  only  entiled 
to  the  interest  ".     1  am  aware  that  many  things  are  spoken  „l  as  riglits 
which  are  siniplv  rights  in  the  ordinary  sense  of  ethical  rights  or  wn„.^s 
„„,  „,o,.al  dutie's.     You  may  siv  that  a  man  has  no  right  to  waste  his 
substance  and  leave  his  family  penniless.     That  is  practically  true ;  but  in 
what  sense?     It  is  absolublv  impossible  to  say  that  he   iias  no  l.'gal 
ri-ht  to  .lo  it,  because  lie  has,   and   no  law   can  prcNcul   it  if  the  man 
is^a.le       \gai.i,  vou  mav  sav  that  no  man  ha        right  to  lose  his  lem- 
„..,■   and  make  •■liargos  against  people  with..iil  ju>l  gro.u.ds.     ^n  more 
h,  has-  but  can  vou  imagine  any  law  that  woul.l  attempt  to  prevent  it? 
You  mav  also  sav  thai  a  man  is  boiiiui  to  be  careful  of  wlial  he  has  got, 
„„,  ,0  ;„ake  tlie  most  of  it  ;  an.l,  in  a  certain  sense,  he  has  no  ngl.l  to 
,lo  otherwise,     in  Ihe  .-ase  I  first  i,uf  if  might  be  fairly  said  lliaf  ,1  would  he 
dis.'racefi.l  and  discr.Mlitabl.-  lo  him  if  he  dissipated  his  property  and  left 
llurse  depen.lent  on  him  in  want;  but  Ihe  world  is  full  of  such  instances, 
and  also  of  people  who  deplore  fliem  an.l  would  do  anything  lo  prevent 
,|„MU   an.l  who  if  it  were  possible  lo  make  a  law  lo  reach  them,  would  try 
to  make  that  law.     I!ut  no  nation  has  altempte.l  to  .lo  it,  and  no  sensible 
,nuu  has  alteuipt.-d  it;  an.l  vel  lliey  say  it  is  upon  such  pnn.'iples  this 
nue.lion  belw.MMi  these  |wo  g.vat  nations  is  lo  be  dcci.led  by  this  rribnnal. 
1  venture  I.,  sav,  with  great  respct,  it  is  imp.)ssil)lc  so  to  .icnie  a 
n„csfion,..flhis  ..M-t,an.l  if  those  are  said  to  be  the  .le.^isive  lesls.very  few 
.ninutes  argument  will  slmw  that  they  are  tests  which  cannot  decide  that 
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qiieslion.if  we  are  right  in  saying  tiial  the  queslioii  siibiiiilted  lo  the  Tri- 
bunal relates  to  rights  to  be  decided  according  to  law. 

I  will  not  delay  llie  'rribunal  by  going  into  the  fiii  ther  question  of  the 
necessity  and  propriety  of  applying  lo  everything  which  is  capable  of 
ownership,  or  giving  lo  everything  capable  of  ownership,  an  own'Tship, 
except  to  say  that  one  reason  on  which  it  is  said  to  be  founded  does  not 
seem  to  nie  lo  apply  here.  One  of  the  main  reasons  is  that  Ihc  arts  would 
not  be  practised,  that  the  fruits  of  the  earth  wouhl  not  be  rendered  avai- 
lable, unless  the  institution  of  |)roperly  was  awai'ded  to  encourage  people 
to  exercise  their  industry  so  as  to  obtain  for  themselves  and  for  others 
those  benelils.  I  have  never  heard  it  said  that  the  awarding  of  |)roperly 
in  animals  fcnv  nahirx  lo  the  lirsl  man  thai  can  lake  them  has  dis- 
couraged the  practice  of  hunting.  On  the  conti'ary,  il  is  that  on  which  it 
rests.  The  only  way  to  gel  Ihese  animals  is  by  the  chase;  and  nobody 
has  said  that  animals  fcr;i:  nutiirw  are  not  made  available  lo  human 
wants  lo  the  best  exlenl  I  hey  can  be  by  the  praclice  of  hunting,  which 
is  the  art,  I  suppose,  relerred  in  connection  with  that  subject. 

Then  Ihey  say  these  animals  are  useful,  and  an  object  of  eagf r  human 
desire,  and  thai  there  is  no  subslitule  for  them. 

Is  not  that  language  very  gi'catly  exaggerated?  Is  there  iiiiy  one 
thing  —  perhaps  you  might  include  three  or  four  others,  —  without 
which  the  world  could  do  bet  lei'  than  seal-skins?  Seal-skins  and  dia- 
monds, and  things  of  that  sort,  are  about  efjually  useful  and  e(|ually  luiccs- 
sary.  1  admit  that  they  are  valuable,  and  I  admit  it  is  desirable  to  have 
them;  but  when  \ou  say  that  Ihey  are  eager  objects  of  human  desire, Ihey 
arc  eager  objects  of  human  desir(!  lo  some  of  the  |)eople  who  can  all'ord 
to  pay  for  them,  and  with  some  few  only  even  of  those;  and  to  speak  of 
them  as  one  of  the  things  which  there  is  an;-  special  necessity  to  continue 
to  give  to  the  world  is  to  exaggei'ate,  and  lo  say  what  has  no  and  reaso- 
nable or  proper, or  sensible  application  lo  the  subject  w(^  are  considering. 

Then,  I  desire  lo  say  a  few  words  on  the  (pieslion  of  cruelly  and  of 
waste.  Now,  my  learn(Ml  friends,  in  many  sentences,  —  (I  have  them  all 
before  me,  or  I  have  them  near  byi  —  at  all  events,  in  8  or  10  senteiu'cs, 
at  least,  at  diU'eront  places,  have  as  part  of  their  argunieni,  and  in  thai 
pari  of  the  case  which  deals  with  thiM'ighl  of  properly  and  proleclion,  not 
with  tlegulatiiins,  charged  the  pelagic  sealers  with  cruelly,  involving 
useless  suffering;  and  with  waste. 

Now,  lirst,  1  would  ask,  how  far  tan  either  of  those  charges  have  any 
bearing  whatever  upon,  or  any  relation  whatever  to,  the  (pieslion  of  the 
right  of  property?  Their  charge  is  that  we  ,m\  either  injuring  their 
industry,  or  destroying  their  property.  Does  il  make  a  particle  of 
dilTerence  whether  it  is  done  cruelly  or  not?  I  am  not  sp(>akiiig  of 
cruelty  as  I  hope  to  do  in  a  few  minutes,  or  defending  it.  I  consider  sim- 
|)ly  the  legal  question,  lias  the  ([uestion  of  cruelly,  or  the  fact  of  cruelly 
or  the  absence  of  it,  anything  lo  do  with  the  right  (d'  property,  or  can  il 
have  ? 
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Supi)ose  the  pelagic  sealers  tortured  to  death  every  seal  tliey  captured, 
but  did  uol  injure  the  United  States  industry,  and  supposing  those  seals 
were  not  the  property  of  the  United  Slates,  or  even  that  (hey  were  the 
property  of  the  United  Stales,  the  fact  thai  we  tortured  them  lo  death  would 
nol  make  any  dilTerence  in  their  rights.     Tiicy  could  recover  if  Ihey  have 
a  claim  for  the  injury  to  the  industry  or  if  they  own  the  seals.     Suppose 
vvc  tortured  to  dealh  every  seal  killed  but  did  not  hurl  the  industry,  what 
possible  right  could  that  give  them  lo  complain?     Suppose,  on  the  other 
hand,  we  chloroformed  every  seal  we  killed,  and  they  did  not  suffer  at  all, 
but  still  Nve  killed  enough  lo  injure  the  industry,  then  they  would  have  a 
ri-ht  lo  complain  because  we  had  injured  it.     Cruelty  has  nobearingupon 
the  matter,  as  1  submit.     If  so  ^^\^s  were  those  charges  introduced  here, 
if  not  simply  lo  endeavour  lo  prejudice  our  claim,  which  is  adverse  to 
their  own,  by  sensational  charges  which  have  no  bearing  on  the  legal 
rights  or  legal  wrongs  of  the  case? 

In  the  next  place,  what  has  our  waste  to  do  with  the  question  of  legal 
right  ?     My  learned  friends  were  asked  very  emphatically  and  distinctly 
by  Ihe  learned  Allorney  General  to  define  their  position.     Do  they  mean 
to  say  Ihcir  right  depends  in  any  way  or  sense  upon  the  mode  in  which 
Nve  deal  wilii  these  seals  —  economically  or  uneconomically  —  waste 
fully  or  with  an  absence  of  waste?     No  answer  was  returned  to  that.     I 
do  nol   ask  the   question  again,  because   I  am  certain  that   what  they 
would  not  tell  the  learned  Allorney  General  they  are  unlikely  to  tell  me. 
Now  let  us  see  what  elfect  it  can  have.     Can  the  question  of  whether  a 
thing  is  mv  property  or  nol.lepend  ui.on  the  use  which  some  one  else  makes 
of  it  wasteful  or  economical,  when  he  gels  it,  or  the  use  he  is  going  to 
make  of  it?     If  il  is  mv  property  I  am  entitled  lo  it.     If  it  is  not  my  pro- 
perly how  can  the  fact  that  when  he  gets  it  he  intends  to  burn  it  or  sink 
it  in  the  sea  or  destroy  il.  lend  lo  make  it  my  properly?     Again,   hoyy 
can  the  .,ueslion  of  Nvasle  atVecl  their  right  to  j.rotecl  their  industry.  If 
xvc  kill  1000  seals  and  il  affects  their  industry,  and  they  have  a  right  to 
prevent  our  affecting  their  industry  by  the  deslrucUon  of  seals,  how  can 
it  affect  Ihe  .,ueslion  what  we  do  with  the  seals?  Their  industry  ether 
nrovails  ovM-  ours  or  il  does  nol.     If  it  does  prevail  over  ours,  we  have  nor 
ri.M.l  lo  exercise  ours  in  any  way,  economically  or  uneconomically,  lo  their 
nn'iu'lire;  and  if  it  does  nol  prevail  over  ours,  as  we  contend,  we  have  a 
ri-dit  lo  exercise  ours.     Hul  how  the  waste,  or  rather  uneconomical  use, 
of^he  ll.iug  ilsclf  whi.'h  Ihey  claim  a  right  to  protect,  by  us  when  vve 
take  il  can  affect  the  question,  I  have  alwa,,l.een  unable  lo  understand, 
and  I  y.Mituro  to  submit  every  oilier  person  who  considers  il  with  a  view 
to  working  out  the  (pn^stion  of  property,  will  also  be. 

Then  mv  learned  fiicnd  the  Allorney  General  calls  my  allenlion  lo  the 
.....l  ihal  Ihe  same  argument  is  used  by  Mr  Coudert  as  a  portion  of  his 
argumcnl  al  pagv  713,  in  answer  lo  the  charge  of  mismanagement  on  the 
Islands  that  we  were  then  making  : 

„„..  sin.lc  w..nt  .n..re  as  to  Ihe  min.ugeu.cal.    The  B.ilish  (iuve.nM.oul  luivo 
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endeavoured  to  sliow  that  too  many  male  seals  liavn  been  killed  on  the  Pribilof  Is- 
lands bpgiuninn  with  the  year  l87U,and  that  agradual  deterioration  in  the  herd  hs.j 
been  taking  place.  Even  if  this  could  be  shown  it  would  form  no  jusliflcalion  lor 
pelagic  sealing,  and  would  therefore  be  considered  irrelevant.  Suppose  it  were 
Irue;  suppose  the  United  Slates  had  been  reckless  or  had  (Muployed  corrupt  and  bad 
agents,  the  principle  is  admitted  to  be  good.  The  properly^  1  will  no!  say  is  con- 
ceded —  but  is  proved  to  be  theirs  on  the  islands ;  and  if  pelagic  sealing  is  des- 
tructive, the  fact  that  we  must  do  our  sealing  on  the  islands  cannot  bo  disputed. 
Suppose  these  seals  were  under  the  control  of  the  United  States,  as  well  as  the 
islanils,  would  that  make  any  difference,  and  would  anybody  say  thai  we  hail 
less  right  to  protect  seals  at  sea  because  they  were  'not  treated  well  on  the  shon"? 


Ill  other  words,  il  is  precisely  their  ar{!;iimenl  in  answer  to  us.  Tliey 
say  what  business  is  it  to  you  iiow  we  treat  the  seals  on  tiie  islands? 

Thill  may  be  a  sound  argument  on  the  question  of  Kegulalions, 
with  which  1  have  nothing  to  do  at  present.  1  deal  simply  with  the 
legal  (jueslion  as  lo  the  right  of  property  or  the  right  to  protect  the 
industry.  The  truth  is  il  has  no  bearing  upon  it.  It  cannot  affect  it  in 
any  way,  and  why  it  was  introduced  except  for  the  same  reason  as  (lie 
charges  of  cruelty  we  are  at  a  loss  to  understand. 

Now  1  pass  to  the  charge  of  cruelty,  which  is  made  against  us  as  an 
offence.  1  wish  to  deal  with  that  for  this  simple  reason.  I  am  suppo- 
sed probably  to  represent  more  particularly  that  |)ortion  of  the  Em|)ire 
which  is  especially  interested  in  this  industry. 

I  do  not  desire  to  s|)cak  the  interest  of  (lanada  or  British  Columbia 
in  this  question  at  present,  though  il  is  very  vital.  I  do  not  desire 
lo  do  so  now,  for  Ihe  reason  that  what  we  are  discussing  here  is  the 
question  of  legal  rights.  The  law  has  lo  prevail:  the  law  has  lo  be 
obeyed;  and  it  coidd  make  no  dilference  whatever  even  if  IJrilish 
(loliimi)ia  lived  exclusively  on  this  industry;  if  she  claimed  to  do  so  without 
legal  right  she  must  give  it  up  and  take  the  consequences.  1  agree  that 
on  Iheciiicslion  of  itegidalions  Ihose  considerations  may  have  a  dill'erent 
weight  and  be  entitled  lo  a  diU'ereiit  inlluence.  Here  I  speak  of  Ibis 
charge  of  cruelty  because  the  charges  are  made  against  citizens  of  British 
Columbia,  and  my  learned  friends  will  not  be  olfeiided  at  what  I  say, 
because  they  charge  their  own  citizens  in  Ihe  same  way  with  committing  a 
crime  which  every  civilized  nation  is  bound  by  Ihe  law  of  nature  and  by 
their  obligations  lo  civilized  society  lo  |)ul  down  and  punish. 

Pelagic  sealers  are  described  as  /loslrs-  hiiiiinni  ijenciis,  and  I  tliiidi 
it  is  very  diflicult  lo  expi'css  loo  sliongly  Hie  alrocious  characler  which 
theyassign  to whatwe  think  is  a  perfectly  jusliliable  and  |)roper  industry 
in  which  we  and  their  own  citizens  are  concerned. 

They  tell  us  thai  il  is  abhorreni  lo  Ihe  law  of  nations,  and  thai  the 
lawof  nations  is  founded  on  the  law  of  nature.  I  might  have  said  al  an 
earlier  portion  of  my  argument,  but  I  venture  to  say  it  now  as  not  altoge- 
ther inappro|)riale,  that  my  learned  friends  have  this  formidable  difli- 
cidly  to  contend  with  :  thai  Ihe  law  of  nations,  whii'li  is  founded  on  the 
law  of  nature,  does  not  interfere  with  but  permits  slavery.     Ishoiddlikc 
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to  know  how  Ihey  can  call  upon  tliat  law  to  put  down  pelagic  sealing. 
Is  it  posssible  that  the  great  principles  of  morality  upon  wliich  that  law 
is  foiiiulL'il,  l)iit  whii'h,  ncvertlieless,  through  that  law,  permit  slavery 
with   all  its  horrors  to  continue  —  is  it  seriously  arguable  that  Uie 
same  principles  of  morality  must  nevertheless  put  clown  pelagic  sealing? 
That,  at  all  events,  is  the  proposition  wliich   my  learned  friends  have 
to  contend  with,  which  tiiey  have  seen  that  they  have  to  contend  with, 
and  which  they  answer  only   by  saying  that  perhaps,  if  the  question 
sliouhl   come  up  again    it  might  now  be  decided  dilTerenlly.     It  could 
not  now   be  decided  differently  by   that  most    eminent  judge,  or    by 
any  other  judge    acting  on   principles   of    inlernalional   law,  unless   it 
could  be  shown  that  nations  in  the  meantime  had  assented  to  make  Ihe 
prohibition  of  slavery  a  part  of  international  law.     The  question  would 
not  be,  as  he  himself  most  clearly  and  explicitly  said,  what  was  his  own 
nature  and  feeling,  and  the  feeling  of  nearly  all  the  nations  of  tiie  civi- 
lized worhl  —  it  was  not  what  they  would  dictate;  but  the  question  would 
be,  what  had  all  the  nations  of  the  world  consented  to;  and  neither 
Chief  Justice  .Marshall  nor  any  other  .ludge  could  make  international  law 
different,  because  the  feelings  of  those  nations  that  had  put  down  slavery 
if  there  were  other  nations  which  did  not  consent  to  mak(!  it  had  grown 
stronger  against  it,  part  of  the  law  by  which  they  would  all  be  bound. 
Now  as  to  this  question  of  cruelly,  I  shall  not  read  passages  again, 
in  the  United  Slates  argument,  which  have  been  read  already,  andwiiich 
are  plainly  sensational  and  exaggerated,  or  any  passages  on  our  own  side. 
There  is  one  passage  which  Mr  Carter  read,  in  which  he  describes  the 
gravid  females  being  opened,  the  milk  and  blood   (lowing  in  streams 
upon  the  deck;  but  let  me  ask,  what  special  not  cruelty  is  there  there 
more  than  any  other  killing.     1  do  not  defend  this  or  say  thai  it  is  right; 
but  cruelty  I  understand  to  be  Ihe  inlliction  of  sull'ering:  and  what  more 
cruelty  is  there  in  shooting  a  gravid  female  than  a  young  male,  as  a 
mailer  of  cruelty.     1  think  it  is  right  to  make  this  correction  with  regard 
to  cruelty,  as  my  learned  friend   the  Attorney  General  reminds  me, 
namely,  thai  it  is  the  gratuitous  infliction  of  sulfering—  sufl'ering  which 
is  gratuitous,  useless  and  unnecessary ;  but  in  that  sense  there  is  no  more 
cruelty,  and  no  more  gratuitous  infliction  of  suirering  in  shooting  an 
animal  in  one  condition  than  in  any  other.     I  will  venture  to  say  this 
with  regard  to  cruelly  :  Of  all  Ihe  witnesses  we  have  cited,  Mr  I'almer  at 
all  events  has  stood  so  far  untiueslioued.  and  Mr  I'almer  is  a  gentleman 
of  science  sent  by  an  institution  which  stands,  if  not  at  the  head,  almost 
at  the  he  ad  of  science  on  the  continent  of  America,     lie  was  sent  by  the 
Smithsonian   Inslitule  to  examine  Ihe  state  of  affairs  in  those  islands. 
General  Foster.  —  We  most  seriously  question  that. 
Mr  Robinson.  —  I  do  not  speak  of  your  seriously  questioning.     The 
accuracy,  of  (Hiurse,  they  question  —  they  question  the  accuracy  of  every 
charge  made;  but!  speak  of  their  questioning  the  veracity  and  high  char- 
acter of  Mr  I'almer:  nothing  else.     I  do  not  think  there  is  much  object 
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in  llipir  qiieslioniiift  a  tliiiifi  unless  llioy  eun  disprove  or  impeiicli   tlio 
veracily  of  liie  witness. 

Now  Mr  Taliner's  letler,  at  all  events,  is  to  be  found  in  the  report  of 
the  Brilisii  Coniinissioners  at  jia^e  180,  and  you  will  see  wliat  is  said  liy 
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the  IJiok: 


;1  Society  of  Washinglou. 

General  Foster.  —  .\  pari  of  a  i)aper. 

Mr  Robinson.  —  Yes,  said  to  be  an  exlracl  of  a  paper.  The  oilier 
portion  of  it,  I  may  say,  is  jjiven  by  Hie  United  Stales  in  tlunr  tloiinlor 
Case. 

General  Foster.  —  Tiie  whole  article  in  full  is  given. 

Mr  Robinson.  —  No,  I  Ihiuk  not.  I  think  what  you  have  given  is 
what  we  did  not  give,  hut  I  may  he  wrong  about  that.  However,  thai  is 
my  recoUecliou.  I  think  they  gave  what  we  did  not  give,  but  we  have  the 
whole  |)apcr  between  the  two,  so  Hint  it  is  of  no  im|)Oitancc  whether  I  am 
righl  or  General  Foster  is  right.  I  am  (piile  content  lo  assume  Ihal  I  am 
wrong  in  a  mailer  of  this  kind. 

Now  I  will  not  weary  or  |)ain  the  Tribunal  by  reading  that  letter 
again,  which  has  been  partially  read  already.  I  repeal,  whatever  may  be 
said  about  Mr  lilliol,  or  whatever  may  be  said  about  others,  I  am  not 
aware  thai  there  is  a  shadow  of  ground  for  doubling  .Mr  Palmer's  entire 
veracily.  lie  speaks  of  what  he  had  seen,  and  leslilies  lo  what  he  knew  by 
personal  observation ;  and  it  is  not  loo  much  to  say,  and  I  speak  lo  those 
who  can  verify  my  assertion  by  their  own  reading,  that  a  more  pitiable, 
jiainful  story  of  ullerly  useless,  barbarous  cruelly  inllicted  u|)on  dumb 
animals  cannot  be  imagined,  i  do  not  think  thai  these  words  are  in 
any  way  or  sense  exaggerated.  I  am  speaking  now  of  Ihe  inelhod 
of  driving  the  seals  which  Mr  Palmer  observed  on  Hie  Islands  and  its 
olVei'l,  and  llie  words  which  I  have  used  I  allrihiile  to  that  system. 
I  am  not  reproaching  Ihe  United  Stales  in  any  way.  .Vs  Mr  Palmer  says, 
they  have  lo  manage  dumb  animals  through  the  medium  of  lialf-civili/ed 
men,  and  until  they  gel  a  differcnl  class  of  supervisors,  il  will  he  uUeily 
impossible  to  do  very  much  lo  moderate  that  —  I  believe  il  will  be  found 
wholly  impossible;  —  hut  Mr  Palmer  describes  what  I  have  said,  and  lo 
put  it  shortly,  il  is  this.  "  Countless  thousands  ",  lo  use  his  own  words, 
of  those  dumb  animals  have  been  done  to  death  —  lo  a  death  of  long,  lin- 
gering agony  —  simply  by  mismanagement;  and  Iheir  bodies  have  been 
wasted,  .\nybody  may  test  what  I  say,  and  form  for  himself  his  osvn 
judgnienl  by  more  than  reading,  becaust^  he  may  do  il  by  personal  ob- 
servation. Let  any  one  go  to  either  of  the  (iardeiis  here,  where  tln^ 
seals  are  lo  bo  found,  and  walcli  one  of  those  animals  proceeding  at  its 
leisure,  without  being  urged,  along  Ihe  smooth  gravel  path;  and  then  let 
him  try  to  imagine  wlial  the  sulfcrings  of  these  poor  brutes  must  be 
when  driven  from  one  mile  to  three  over  sharp  stones  by  boys  or 
savages  or  half-civili/.ed  men.  .Now  thai  is  what  is  done  there.  I  say 
nothing  about  the  lulled  Stales.  I  make  il  no  subject  of  reproach;  I 
merely  say  they  are  not  in  a  position  lo  reproach  us.     I  venture  lo  sa\ 


—  li'.S  — 
ll,is_  If  iliis  case  (1o|ummIc(1  on  llin  qii.-slion,  l.y  wlinm  lias  Iho  ^Toalesl 
anioiinl  cl'  jiraliiilous  ami  mineccssiiry  siiircriii-  bci-ii  iiilliclml  upon  the 
seal  race,  and  hy  wIk.ui  has  llio  larger  number  cf  llial  race  been  nllerly 
wasted  — by  the" system  piirsned  upon  the  Islands  or  by  pelagie  sealers; 
iCihiscase  d"epended  on  that  queslion.  and  if  the  seals  eonld  speaU  of  what 
Ihey  knew  and  had  fell,  1  should  be  perfectly  content  to  leave  llie  case  to 
their  decision.  There  is  no  question,  if  Mr  I'almer  lells  the  truth,  as  to 
what  the  result  has  been.  The  system  has  to  be  altere.l  there,  and  it  may 
be  altered  as  U  r  as  it  is  in  their  power  to  do  it ;  but  it  is  very  difllcnll  in 
an  out-of-the-way  part  of  the  world,  and  with  the  class  of  men  they  have 
to  deal  with,  to  secure  the  right  class  of  man. 

Now  Mr  Carter  at  page  'lOi  of  their  argument,  answers  a  remark 
of  the  ilritish  Commissioners,  in  which  they  say  that,  in  anything  said 
in  favour  of  pelagic  sealing,  it  must  be  remember.'d  that  it  is  an  industry 
followed  by  the  United  Statics'  citi/.ius  and  open  to  the  United  States 
citizens  as  well  as  to  us,  and  they  an^  not  speaking  in  the  interests  of 
one  nation  onlv  when  they  speak  of  it  as  being  rightful,  or  discuss  by 
what  means  or'by  what  regulations  it  can  be  reasc.nably  or  properly  pur- 
sued.    The  answer  which  is  made  is  that  the  United  States  — 

Deems  itscir  bcm.wl  liv  \U"  spirit  and  p.ii.riplos  of  tlie  law  of  imluro,  holds 
ll.clf  u.Ml.M'  aa  <,l.lit,'alio„  I,,  use  the  ualural  advanla;.'cs  which  have  lallcn  lo  its  lot, 
hvcullivaliM!,'  this  usplul  ran-  of  animals  lo  the  end  that  il  n.ay  fnn.ish  its  enlwe 
increase  lo  those  for  whom  nahne  inlended  il,  wherever  Ihev  dwell,  and  without 
danger  to  the  slock,  II  holds,  as  the  law  of  nalure  holds,  thai  the  destnnlion  ol 
the  species  hv  l.arharons  and  indiscriminate  slaughter  is  a  n/me,  and  punishes  it 
with  sev.M'e  penalties,  lis  enactments,  adopted  when  it  was  supposodthat  the  only 
danp.r  of  illcfrilimate  shui),'hler  was  conlined  to  BohrinK  Sea,  were  supposed  to 
he  adem.ate  to  piovoni  all  such  slanshler.  Arc  the  United  Slates  to  he  depr.ved 
of  the  henelil  of  the  seals  unless  they  choose  to  abandon  and  repudiate  the  plain 
oblif-'alions  of  mordity  and  iialnial  law? 

Now,  if  they  thought  that  there  was  no  illeKilimale  slaughter  outside 
Hebring'sca,  the  United  States  have  learned  long  ago,  or  some  years  ago 
at  all  events,  that  this  was  a  mistake.  —  and  how  il  is  possible  many 
people  could  have  thought  so,  it  is  difficult  to  see  if  the/  knew  anything 
of  the  habits  of  the  seals  then.     If  they  believed  that  il  was  their  duly  to 
other  Nations  and  to  Ihc  civilised  World  to  put  down  and  punish  the 
perpclralors  of  this  crime,  why  did  not  they  |mt  il  ;!ov  n  and  punish  it 
outside  Behring  Sea?     1  understand  why  :  because  this  kind  of  language 
and  argument  was  not  in  their  minds.     Their  Legislation  was  intended, 
as  the  Uegislalion  of  all  nations  has  been  intended,  not  in  the  interest  of 
the  feelings  of  animals  fmr  >wl»rrc,  but  in  their  own   material  interest 
and  for  their  own  benetit.     Uel  me  see  what  answer  is  given  by  my  lear- 
ned friend,  Mr  Carter,  when  in  the   course    of  his  argument.     Il  was 
pointed  out   thai  they  bad  the  power,  because  they   can   prevent  their 
nationals  committing  this  crime  against  nature  any  where,  and  —  if  they 
are  Aov/c.  /unum>i  !,pnrm  all  over  the  world,  why  do  you  say  ibey  must 
not  be  so  in  a  portion  of  the  world  only,  namely  i..side  Behring  Sea? 
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The  answer  was. 

Of  course,  it  iiiiKhl  bi'  siiid  l)y  ConKressiiifin,  if  all  llio  world  is  |o  bo  pnrniillpd 
lo  po  up  tlifiro  nnd  tnki"  the  souls,  we.  might  as  will  let  our  own  |nfttionals  (.'"•  Wo 
will  not  protect  llie  seals  apainst  attacks  by  our  own  citizens  if  other  people  are  to 
be  allowed  to  attack  Iheni.  — 

In  oilier  words,  ami  the  President  has  put  that  very  strongly  in  re- 
preiioe  lo  the  suggestion  made  hy  lis,  if  (hey  were  correct  in  their  argu- 
ment, they  should  have  prevented  it  everywhere,  —  I  ask  are  those  posi- 
tions consistent?  Is  my  learned  IViend  really  saying  that  one  of  the 
Memhers  of  their  Congress  might  say. 

This  is  barbarous  and  inhuman,  and  an  act  which  ovnry  civilised  nation  is  bound 
lo  put  down;  but  if  other  nations  are  K'uinp  to  carry  it  on,  then  we  will  let  our  own 
people  carry  it  on  with  thoin7 

What  my  learned  friend  says  is,  it  might  ho  said  hy  Congressmen;  or, 
in  other  words,  it  might  he  said  hy  liic  Memhers  of  a  Parliament  of  a  civi- 
lised Nation,  that. 

Other  Nations  are  guilty  of  this  barbarity;  why  should  not  our  nationals  share 
in  it,  tilt  other  Nations  choose  to  put  down  such  enormities? 

I  am  really  dealing  this  mailer  in  a  reasonahle  spirit,  I  venture  to 
suhmit,  and  in  the  spirit  in  which  only  it  can  ho  approached  with  any  rea- 
son. 

I  am  saying  nothing  invidious  here,  hecause  I  have  no  charge  to  make 
against  Ihe  people  of  the  United  Slates  wiiich  1  helieve  does  not  lie  against 
every  other  nation  of  the  world.  lUil  it  is  true,  and  we  might  as  well 
look  that  in  the  face,  that  neither  law  nor  legislation  of  civilised  nations 
up  to  this  lime  have  ever  heen  prompted  or  inllueiiced  hy  the  feelings 
of  animals  fenc  luiluric,  lo  any  extent  whatever;  Ihey  have  heen  dealt 
with  as  hest  suited  what  were  supposed  to  he  the  material  interests  of  the 
Nations. 

Take  Ihe  case  of  the  HuHalo.  which  we  all  know.  I  have  extracts 
here  from  Mr  .Mien,  a  man  vouched  for  hy  Ihe  United  Stales  as  a  man 
ofihigh  character  and  allainmenis;  who  has  puhlished  a  monogram  on 
the  Mulfalo,  warning  the  United  Slates  tiiat  they  were  heing  destroyed, 
and  calling  upon  them  to  save  them.  Those  animals,  holh  in  the  United 
Slates  and  Canada.  —  tiiis  alfccts  holh  .Nations,  —  were  slaughtered 
recklessly  an<l  ruthlessly,  without  regard  lo  time,  or  place,  to  sf\  or  age. 
They  were  slaughtered  hy  thousands,  and  left  lying  on  the  Prairies,  for 
the  sake  of  their  skins.  As  a  matter  of  fad,  their  skins  were  much  more 
useful  than  seal-skins.  I  venture  to  say,  and  those  gentlemen  who  know 
that  part  of  the  world  will  say  if  I  am  right  or  not,  that  for  one  person  to 
whom  seal-skins  have  hrought  comfort  and  warmth,  in  all  prohahilily  huf- 
falo  skins  hrought  it  lo  leu.  They  were  articles  sold  for  a  inoderate  price, 
and  I  recollect  myself  when  yon  could  get  them  for  I  or  ?>  dollars,  and  were 
universally  used  hy  people  of  moderate  means.  Hut  the  IJutValorace  had 
no  inlluential  Corporation  interested  in  their  existence,  and  yielded  no 
revenue   to  the  Covernment  and  nohody  took  the  slightest  interest  in 
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llieiii.  Tlioy  wcro  sliui};li(eii'(l  by  while  innn  cnlled  "  Rkin-luinlnrH"  and 
Indians ;  and,  if  wc  may  resort  to  the  law  of  nature,  I  do  not  know  how 
we  are  to  {{el  nearer  toil  than  In  see  liie  inelhod  in  wiiieh  those  Tribes, 
who  have  been  ealled  by  sonu;  ol'lhe  f;realesl  novel-writ(!rs  "  the  untuto- 
red rhildren  of  natun^  ",  were  prompted  by  the  laws  of  their  nature  to 
deal  with  dumb  animals. 

llncivili/ed  men  svere  aclin^  under  the  law  of  nature;  civili/ed  men 
never  inlcMlVred  to  pi'eveid  it.  Other  instances  can  he  found,  in  the  fea- 
thered liibe  for  instaiii-e.  I  am  sure  one  or  two  members  of  the  Tri- 
bunal to  whom  I  am  speaking;  remember  the  I'assetij^er  Pigeon. 

Senator  Morgan.  —  W  ilh  reference  to  the  Huiralo.  In  order  loeivilise 
lhes(>  Indians  and  f;et  Ihem  iido  af;ricu!lnral  pursuits  we  wereoblij^ed  to 
permil  llieir  support  of  wild  ^tame  to  perish. 

Mr  Robinson.  —  I  acee|»t  the  su{;>,'estion.  I  am  very  jjlad  you  have 
mentioned  il,  Sir,  for  this  reason.  Thai  malttM-  is  alluded  to  in  either 
the  ar};ument  or  Counter  Case  of  the  United  Shiles,  and  it  is  said  that 
it  was  necessary  (o  exterminate  the  buffalo  in  order  to  make  way  for  the 
llanclnnen,  and  for  a  belter  and  superior  race  of  domestic  ciitlle. 

Senator  Morgan.  —  That  is  true  also. 

Mr  Robinson.  —  That  is  true  to  a  certain  extent.  I  am  perfectly 
willing  to  admit  that  eventually  the  buffalo  would  have  had  to  give  way; 
but  there!  are  at  this  moment  thuusanils  —  nay,  lens  of  thousands  of 
square  miles  where  the  Mulfaloes  have  been  exterminated,  bnl  where 
civilization  has  never  come,  and  where,  for  the  best  part  of  anolher 
generation,  bolb  in  Canada  and  I  believe  the  lJnite<l  States,  it  may  not  come, 
but  the  bidl'alo  has  been  exterminated  because  it  iiads  no  friends  — 
that  is  the  whole  story.  The  llanchmen  did  not  like  them;  the  Settlers 
did  not  like  them;  and  nobody  eared  either  for  humanity,  or  civi- 
lizalion;  or  for  Ihe  interests  of  the  bnlfalo. 

Senator  Morgan.  —  Very  much  like  (he  rabbits  in  Australia  and  in 
England,  they  may  be  considered  to  be  noxious  animals. 

Mr  Robinson.  —  NVilligreatdefercnce,  Idonotthink  Ihebu'^aloes  coidd 
be  considered  like  the  rabbits  in  .Australia.  I  venture  to  say  that  you 
yourself  Sir,  on  rclliM'lion,  will  hardly  consider  it  a  fair  analogy.  Kut  we 
all  know  —  those  who  have  journeyed  ower  Ihc  prairies  — llial  we  have 
found  the  bones  by  hundreds  of  these  animals  which  have  been  slau- 
ghtered. I  have  been  (old  by  one  person  that  he  has  seen  2000  killed  in 
what  is  called  a  single  run  in  a  small  portion  of  the  day.  The  bodies 
were  left  on  the  prairies,  and  nothing  taken  but  Ihe  skins.  .\l  all  events 
neither  civilization,  humanity  nor  anything  else  interfered  to  prevent  it. 

I  was  going  to  refer  to  the  Passenger  Pigeon  as  another  instance  in 
reference  to  birds.  They  are  birds,  whose  habits  in  one  respect,  are 
strongly  analogous  to  the  habits  of  Ihe  seals.  The  Passenger  Pigeons, 
wilhin  my  recollection,  were  in  absolute  myriads  in  the  United  States 
i>nd  the  Northern  Slates  of  Canada.  Their  habit  was  in  Ihe  breeding 
season  to  take  up  their  abode  in  an  enormous  tract  of  wood.     I  have 
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SOPH  Iwo  such  "  I'inoon  Hnosls  " —  one  some  iiiilfs  Ion;;,  nnd  iilmiil  n 
mile  liroiul  —  in  wliich  IIiitc  would  In;  I'oiiiuI  rroin  two  Id  l\\(>iily  tirsis, 
on  t'vcry  ti't'c,  iind  llir  liirds  were  llierc  in  alisolnlo  millions.  Tin*  iicoplc 
round  alionl  shot  llic  liirds  in  lli<>ir  ncsis,  and  llicy  lii'slroyod  liii'  yonn^, 
aritl  li'it'd  in  every  possiltle  way  lo  slan;;iilei'  lliem.  and  liiiis  a  iiiosi  iis(>- 
fiil  food  hinl  to  man  was  cxlci'iiiinaled,  Xoliody  interfered  lo  pre- 
\ent  il.  Tlie  Widnis  was  destroyed  in  the  same  way  and  extermi- 
nated, or  nearly  so,  and  tlie  sen  oilier;  and  when  my  friends  say  that 
cannot  he  prevented,  they  hav(i  Slalntes  on  their  Statute  llo(d\S,  which, 
according  lo  our  evidence,  have  not  lieen  enforced.  And  we  show  llier(> 
is  a  possiliilily  of  pracli^^in;;  hnshandry  with  the  Sea  (Mter  :  that  the  jtns- 
sians  have  ti'ied  'o  keep  preserves,  hut  the  Sea  Otters  are  j,'radualls  he- 
coming  extinct. 

As  tn  the  seals  themselves,  I  would  ask  tin*  'rrihunal  to  he  ^ood 
enoujjh  lo  refer  lo  the  llrilish  Commissioners'  lleport,  pa;;e  S<.(.  seclioiis 
511  to  51  i.  Von  will  Iind.  Sir.  that  as  late  as  I8HI  tiiese  seals  were 
treated  thus —  lit. 000  of  them  were  actually  destroyed  simply  to  prevent 
the  .lapanese  from  }j;ellinf;  any  of  them.  Perhaps  I  may  as  well  I'ead  just 
a  few  sentences  to  shew  how  it  came  al)out. 

Section  ."il  I  of  the  ih'itish  (lommissioners'  Ueport  il  as  follows  :  — 

In  1871,  t/iis  ishiwl 

that  is  llohhen  Island 

Willi  Ilic  (liMmiiiMidi  r  Islands,  w,is  Icasoil  In  .Messrs  tlalcliiiisnn.  Knlil,  riiilli|icus, 
ami  (^1.,  wliiiliansrei'ii'il  llM.'irri|.'lils  to  I  lie  .Maska  (iDMiiin'icial  Ooinpaiiy.  Mi'  Kliij.'i' 
Weill  llicic  ill  111!'  saiiic  year  in  llie  iiili'resls  of  the  lessees,  anil  funiiil  llial.  in  Cdii- 
sei|iii;iu-e  (if  llie  raid  in  IS7II,  llieii'  were  mil  nver  2,000  seals  lo  lii'  round  on  the 
ciilire  isl.ind.  Tlie  island  was  w.ilidicil  in  thai  year.  Inil  no  seals  weii'  liilled.  ,\  I'i'W 
may  have  hoeii  killed  in  IS7-J.  llioii^;h.  il'sn,  the  niinilier  is  not  kimwa  ;  hiil  h'oiii  IS7;t 
lo  t87S  ralher  more  Itian  2,000  skins  were  on  Hie  aver;i,i:i!  taken  aniie  illy  liy  the 
(",oin|iaiiy  from  this  one  small  reef. 

,SI2.  Ahoiil  the  year  IS7!»,  schooners  sailiiij;  I'roiii  Japan  liej.'aii  lo  l'ri'i|iieiil  the 
Island,  and  were  in  llie  lialiil  of  raiding'  il  in  llie  antiinin,  al'ler  Hie  ^'miriliaii>  had 
been  withdrawn.  In  IS.SI.  Hie  (Company's  afii'iil  remained  on  ilie  island  as  kite  as 
Hie  .'illi  Novemher.  at  which  dale  live  or  six  .lapanese  scliooiieis  were  slill  liovi'ring 
about,  lookiiif;  lor  a  chaiico  lo  land.  The  Uilteli  sealer  "  Otst'no  "  was  wiuned  oil' 
by  Ihe  C.onipanys  Iradins,'  steamer  "  Alexander.  "  In  coMsei|uence  id'  siieli  raids, 
the  nmnber  olsi'als  declined  from  year  lo  year. 

,'illl.  Probably  discoiira^red  by  the  cost  and  difllcnlly  of  proleclin^r  Ihe  island, 
and  in  oidi'r  lo  prevent  competition  in  Hie  sale  of  skins.  Hie  (^mipany  in  IS.s:t  made 
a  bailjaioiis  alteinpl  to  e\lirpale  Ihe  seals  nu  it.  A  full  aicoiint  of  Ibis  allempl  is 
given  in  the  deposilioii  of  (!.  A.  I.iindbei'^,  who  arrived  al  llobben  Island  in  the 
sibooner  "  Noitli  Star  "  from  Yokohama,  and  found  the  male  of  Ihe  sibooner 
"  I. eon,  "  a  vessol  in  llie  employ  of  Ihe  Alaska  ConunerulHl  Company,  living  on 
the  island  willi  about  lineeii  Abjuls.  Lundber^'  found  a  great  mass  of  dead  and 
decaying  seals  iipuii  Hie  shore,  which  had  been  killed  by  tin  se  men,  as  they  said, 
in  order  lo  "  keep  any  of  those  Yidvohania  fellows  from  gelling  anything  this  year.  " 
The  crews  ot  Hie  "  Nnrlh  Slar  "  and  anolhcr  schonner.  the  "  llelene,  "  llien  set  to 
Work  lo  remove  the  carcasses,  which  included  lliose  of  many  females  and  young, 
and  proved  lo  number  bcdween  !l,000  and  10,000.  In  the  process,  lliey  managed  to 
pick  out  some  :!00  skins  in  good  condition.  There  were  thousands  of  seals  in  the 
water,  bill  they  would  nol  pull  out  on  Ihe  beach  on  account  of  Ihe  sleindi  and  liftli. 

Senator  Morgan.  —  What  was  that  Company? 
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Mr  Robinson.  —  Th«  simio  (;..iii|.;iiiy  as  I  uikLtsIuiuI. 
Senator  Morgan.   -  lUM'm  "  I''""'  '"">'''■  ""^'''"-  ''''"  "  '  ,      , 

Sir  Charles  Russell.  -  Tli.-y  w.-.r  Im.I.IIi.k  .i  louse  of  Hol.hen  Ulund 

""'ilr  Robinson.  -  Tliis  ll.o  Tribui.ul  svill  lin.i  v.-riti.Ml  by  il.o  i.l(i.luviU 
olCiii.lim.  l'..lf;.T,  .111.1  Cuplain  M""''',  wl.icl.  ..r.'  t.)  b.;  loun.l  al  papss  «0 

an.i  n:{. 

Senator  Morgan.  -  L-'l.  lu-  .isK,  was  Ibis  niassa.-ro  ..1  lb.;  seals  ev.,r 
call.'.l  ii>  Ibc  all.'iilioii  ol'  llu-  lUissiiin  (i..veiimi.'iil. 

Mr  Robinson.  -  i  .aiiu-.l  say  -  1  .1..  n..l  U"<>vv  wlM-tbLM-  il  was  ...•  was 
not;  bill  il  was  a  ve>sol  in  lb.-  .!ni|'l.>5'iH-nl  ..lliu!  f.oini.any. 

Tb.Mi  lb.'  Uiilisb  C.oinniissioiiors  say  Ibis  in  |.ara};ra|)b  i)t4  : 

\Vn  V....)  also  MormvA  tlii.l  Captain   Hans,,,.,  alhTwanls  inaslor  d' ll.o  (i|Mmai. 

,el n.,r  "  A,l..l,..  "  was  p.v.s.M.t  ...  Il.is  .Mrasi„n.     Cai.lain  Mino,-.  a,,  rxp...;....,.... 

s  li..K-...asi,...  ..!■  S,.a.ll..,  als„  vlsi..,.l  li.e  isla.,,1  i..  Ih.  sa.n.-  ya.'.  a,.,  .h-scabcl  lo 
uslh.'.'.val  h.ap  of  nurassrs  whirl.  1..,  fo.....l  .-n  II..'  Isla...!.  a...l  ll.u  ...ana.',  .n 
wl.i<:l.  tl..'  skins  l.a.1  l-.^i.  slasl,...!  in  onl.M'  I.,  .v...!.'.'  the...  ..s.^.'ss. 

In  olbor  words,  lesl  Ib.-y  sboubl  gel  inl..  Ibe  ban.ls  ..f  rival  tm.lcrs  -- 
i„,o  ,b..  ban.ls  of  lb..  .b.|.an..se  -  10,000  ani.nals  w.-io  sla,.«blere,l  and 

Ibi'ir  skins  well!  tb'slioyo.l. 

1  buv.,  also  an<.tber  ..xl.a.l  Iumv  wbi.-b  .arri.'s  onl  wb.U  1  say  as  to  Ibe 
diilbnlly  olscuring  anylbb.K  liU.'  bnn.anity  to  tbese  ,.o..r  b.>asts  wbon 
in  ..bargl  of  sn.-b  ,..,..,,.lo  as  il  is  n.-cessary  to  o,n,.K.y.  In  Un'  Ib'i.orl  upon 
li.e  Fnr  Se.d  Kisb.Mi.>s  of  Abiska  (wbi.b  bas  boon  ref..re.l  to  sevend  tunes 
i„  Ibe  .'ase  bere  on  otber  ,...ints),  I  Had  Ibis  senlenc  at  pajje  32.  U  is 
evi.lon.-e  taken  bcftire  Congress  on  tbe  l'n.--Seal  F.sbencs  : 

.,  1)1.1  Ih.  Cmpany.  in  its  a.ln.inis.ra.ion  of  a»;-ir^  t>;-«^;««"; '°  «f  j;-"";;'; 
lh..p.eso.vnli.mol  s.-al  lile  ..s  w.^11  as  -"■''-«'•  \'';;'''''';"^ ■-/;':; '^^  lo^^.' 

suuls. 

Vndsoon.     Tbatisa  s.nall  iUust.'ation  of  Ibe  .lini.'..lly  vvbicb  is  found 
in  seeni-ing  In.man.'  l.eal.nenl  will.  Ibe  appliances  at  ban.l. 

■n„.  pU...  is  fa.'  oil;  Ibe  elimale  is  inbospitable ;  tbe  .Ir.vcs  take  place 
at  two  o'clock  in  Ibe  .norning  in  cba.'gc  of  people  of  Ibis  des.npt.on.  who 
.s  M.'  l'alu.c.'  bas  sai.l,  un.cl.  p.'cfe.-  Ibei.'  be.ls  to  a  cob!  wet    oggy  pla 
„  „,,i  iin.0  of  Ibe  ...0,-niug,  and  the  rieab.  a.'e  bt.rned  on  w.lb  Ibe  resull 

wliicl.  is  described.  i      •„ 

Senator  Morgan.  -  Wbal  is  Ibe  objed  of  dnv.ng  Ibem  so  early  .n 

tbe  m.trniii^'. 

Mr  Robinson.  —  Ik-cause  Ibey  are  kiUe.l  al  /. 
Senator  Morgan.  -  NVI«y  "ol  al  12,  or  1  o'clock? 


I '.so  — 
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Mr  Robinson.  —  Uccuuse  of  the  lieul,  I  fancy  —  I  should  tliink  so ; 
I  cannot  say  I  know. 

Now  my  friend  Mr  Coudert  has  talked  about  tam|(ering  with  the  law 
of  nature,  and  he  has  told  us  that  the  law  of  nature  cau  never  he  tani|)ered 
with  impunity;  that  , the  punishment  is  inexorable.  1  venture  to  say 
the  greatest  dellance  of  the  lasv  of  nature  we  have  heard  of  is  to  drive 
poor  beasts  not  intended  for  progress  on  land  for  two  or  three  miles 
over  ground  of  the  description  which  is  given  there  —  over  stones  so 
sharp  and  so  pointed  that  even  the  natives  themselves  avoid  tlieni  and 
lake  another  path.  That  is  tampering  with  the  law  of  nature,  and  tamp- 
ering with  the  law  of  nature  in  the  very  worst  possible  manner,  it  cannot 
be  done  with  impunity,  but  the  difliculty  is  lluit  the  the  punishment 
does  not  come  to  those  who  practice  it,  but  io  the  animals  themselves, 
and  thousands  ol  the  race  have  been  wasted  simply  by  the  nu'thods 
adopted  there. 

Now  pelagic  sealing  may  have  its  objections  —  I  think  it  has.  There 
is  some  cruelly  about  the  pursuit  of  all  dumb  animals.  I  only  call  atten- 
tion to  this  because  it  is  rigli'  to  say  that  these  charges  are  unjust  and 
unreasonable  when  you  charge  pelagic  sealers,  many  of  whom  are  most 
respectable  men  —  many  of  whom  are  supporting  their  families  by  what 
I  believe  to  be  and  what  I  havi.'  no  hoiliition  in  saying  is  a  respectable 
employment  —  when  yon  charge  these  men  with  all  the  crimes  of  the 
Decalogue,  we  have  the  right  to  turn  to  the  conduct  of  those  by  whom 
the  charge  is  made,  and  ask  if  it  lies  in  their  mouth  to  ma'ic  it.  I 
venture  to  say  it  does  not. 

i  do  not  think,  .Mr  President,  that  (here  are  any  other  topics  which, 
in  the  view  1  liave  taken  of  this  case  —  (the  only  view,  as  I  said  in  the 
beginning,  in  \sliich  it  seemed  to  me  I  could  be  of  any  possible  use  to  the 
Tribunal)  —  it  seems  necessidy  fur  me  to  make.  Kecurring  again  to 
what  I  ventured  to  say  wiiii  regard  to  inlerualiunal  .Vrbitrations  at  the 
opening  of  my  argument,  i  may  add  thai  when  nalinns  submit  to  a  Tri- 
bunal of  this  chaiacter  Ihcir  I'ighls,  Ihey  mean  llieir  rights  to  bt;  deter- 
mined by  law,  and  they  mean  a  delinile  certain  law  wliicb  can  be  found 
by  anyone  laid  down  somewhere  —  a  law,  which  may  adbi'd  a  sensible 
guide  in  the  conduct  of  human  aifairs  —  i!(il  theories,  not  speculations, 
not  the  o|)inions  of  metaphysicians  as  to  what  Ihe  law  ought  to  be,  and 
as  to  what  il  would  lie  well  to  make  it ,  or  what  the  law  would  be  if 
human  nature  were  changed;  bul  Iheir  rights  are  to  be  determined  by  the 
law  it  as  we  iind  il,  which  I  lake  il  is  always,  and  on  all  occasions,  the 
embodiment  of  what  nalions  beliine  Io  be  right  and  desirable,  and 
what  in  practice  can  be  enforced.  NN'e  belicive  this  claim,  jinlged  by 
these  common  sense  principles,  fails  altogether,  and  we  submit  there  is 
no  reasonable  ground  —  no  legal  ground  —  upon  which  the  United  Slides 
can  claim  eillier  a  property  in  these  animals  or  an  industry  which  they 
base  a  right  to  protect. 

I  do  not  desire  to  add  any  remarks  u|ion  the  question  of  the  right  of 
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prolection,  aiui  ineroly  for  lliis  reason  :  in  (lie  lirsl  pince  it  liiis  beeh  very 
llioroiiiAhiy  dimussed,  urn!  in  the  next  place  I  entirely  a^ree,  il'  I  may  ven- 
ture io  say  so,  witli  what  iny  learned  friend  the  Atlorney  General  has 
said.  If  it  is  their  property,  we  liave  to  respect  it;  and  it  is  very  little  use 
(except  as  rejjards  the  past,  ami  llie  seizures)  (o  discuss  it  further.  If 
lliev  have  a  right  of  protection,  or  if  they  own  liie  seals,  (heir  property 
and  their  right  will  have  to  be  respected. 

As  regards  the  right  to  condemn  airil  to  seize  vessels.  !  do  not  profess 
to  be  very  faniilar  wilh  the  subject,  hut  I  should  have  thought  it  was  abso- 
lutely clear  that  condemnation  and  seizure  were  things  which  can  be  en- 
forced only  by  some  positive  maritime  law.  If  a  vessel  of  any  nation, 
for  inslancu,  were  to  come  to  a  port  of  linglaiid  and  sloal  >ome  gover- 
nment properly,  il  is  inconceivable  thai  there  would  be  any  righi  to 
iollow  that  vessel,  seize  lier,  bring  her  in,  and  condemn  her  -  condemn 
a  vessel  of  Ihe  valni;  of  fildOOO  because  she  had  stolen  £lO  worth  of  pro- 
perty! Von  could  only  do  Ihat  under  some  I  international  law  which 
gives  the  right  according  to  (lie  law  of  nations;  and  this  can  never  be 
.'xcept  in  the  case  of  piracy,  or  under  some  municipal  law  —  some  valid 
law  ~  within  the  territory  of  the  nation  in  fact,  and  which  therefore  can 
be  enforced. 

Thai,  Mr  I'resident.  is  all  I  think  1  can  add  with  any  hope  of  being  of 
Ihe  least  use;  and  I  can  only  thank  the  Tribunal  for  the  patience  which 
which  Ihey  have  listened  to  what  I  am  perfectly  well  aware  must  have 
been,  to  a  large  extent,  repelitiim. 

The  President.  —  Mr  lb)binson.  we  think  you  have  made  vcu-y  good 
use  of  what  you  were  pleased  to  call  i  with  I  lliink  excessive  modesty)  the 
scraps  and  leavings  ol  your  leaders;  indecil  you  have  made  very  good 
work  from  those,  and  we  are  thankful  for  it. 


TO   THE   BINDER 

This  page  to  be  omitli'tl. 
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